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YrOJIOBHbIW NPOLECC

C. b. PoccuHCckun*

K Bonpocy o cywiHocTv u npaBoBou npupoae
3afiepaHua noao3peBaemMoro B yronoBHOM

CyAONpoU3BOACTBE

AHHOTaumA. B HacmosAweli cmamse paccmampusaromca npobaemel CYyuHOCMU 300epHaHUA Noodo-
3pesaemozo 8 y20/108HOM cyoonpou3soocmee. Ha 0OCHOBAHUU GHAAU3A PA3/UYHbIX M0OX0008 K 30-
OepiaHuo nooo3pesaemozo, 8edywuxca Mno 3momy noeody Hay4Heix OUCKycculi u 0bycnosneHHbIx
UMU Konnusul y2oa108HO-NPOUECCyanbHO20 30KOHOOamMenbCmea 8 cmamee (hopmyaupyemcs 8iso0
0 MHO202PGHHOCMU, MHO20yposHeB8ol npupode smoli G0OKMpPUHaALHOU U NpPasosoli Kamez2opuu, 0
ee B8bIPAMEHHOCMU 8 Yemblpex PA3/AUYHbIX UNOCMACAX: KaK Mepbl MPOUECcCyanbHO20 MPUHYHOeHUs,
Kak npoyeccyanbHoli KOMbUHAUUU, KOK makmu4eckol onepayuu U KaK COBOKYMHOCMU PEHUMHbIX
meponpuamud.

M0006HbIl N0OX00, Mo MHEHUIO a8mopd, N038074em NMPUMUPUMb CyWecmeyowue moYku 3peHus
u daem umnynec 041 0anbHeliwe20 KOHCOMUOUPOBAHHO20 PA38UMUA MeopuU U MPAKMUKU 300epxa-
HusA Nodo3pesaemoeo.

KnioueBble cnoBa: donpoc nodospesaemozo, 0ocmasneHue 3a0epHaHHOo20, 3a0epHaHuUe nooospe-
80emMo020, IUYHbIU 06bICK 300epPHAHHO20, Mepbl Y20/108HO-MPOUECCYAIbHO20 NMPUHYHOEHUS, NPomo-
KOs 300epHaHuA nodo3pesaemozo, npoueccyanbHas KOMOUHAYUs, ciedcmeeHHble delicmeus, mak-

muueckas onepayus, hakmuyeckoe 3a0epicaHue.
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OBpEMEHHble MeXaHW3Mbl JocyfebHoro

NPOW3BOACTBA MO Yro/JIOBHOMY Jeny YKe

HEBO3MOXHO NpeacTaBuTL 6e3 npegycmort-
peHHol . 12 YMK P® npoueaypbl 3agep’kaHunsa
nofo03peBaeMoro B COBepLIeHUM NpecTynneHua.
Bonpocbl Teopmn, HOPMATUBHOIO PerynpoBaHnA
W NPaKTUKKU 3afeprKaHnAa nogo3peBaemoro Tpa-
OVUMOHHO MpPUBAEKANM BHMMaHME OTEeYeCTBEH-
HbIX Y4Y€HbIX U MOPOXKAANM MHOTOYUCNEHHbIE
OMCKyccun. B yacTHOCTM, BNIOTb A0 HacTOALWEro
BPEMEHU B HALMOHANbHOWM YronoBHO-MpoLeccy-
aNbHOW OOKTPUHE TaK He C/I0XKUNacb egnHas no-
3MLMA OTHOCUTENIbHO CYLLHOCTU 3TOr0 NPaBoBOro

MeXaHW3Ma, YTo, HECOMHEHHO 3aTpyAHAeT Aab-
HeWwune Hay4yHble U3bICKaHWA B 3TOK 0bnacty,
OC/IOKHAET pa3BMTME 3aKOHOAATENbCTBA N Hera-
TUBHO CKa3blBAaeTCA Ha MPaBOMPUMEHUTENIbHON
NpaKTuKe.

AHaNM3 MHOFOYMUC/IEHHbIX TOYEK 3PEHMA MOo-
3BONAET BbIAENUTb fABa OCHOBHbIX Nogxoda K
CYLWLHOCTU 3ajepKaHusA nogo3pesaemoro. Mpea-
CTaBUTENIN NEPBONO U3 HUX OTHOCAT 3aZeprKaHne
K Mepam YrosioBHO-NPOLLECCYaNbHOIO MPUHYXK-
[eHun, nonaras, YTo OHO 3aK/o4YaeTcA B KpaT-
KOBPEMEHHOM NINLLEHMM NIMLA, NOA03PEBAEMOrO
B COBEPLUEHMM NPECTYNeHnA, Npasa Ha csoboay
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W JINYHYIO HENPMKOCHOBEHHOCTb MOCPeACcTBOM
€ro cofep’KaHuaA B Cneuyann3npoBaHHOM yUpeXx-
LEHUN — U30/1ATOPE BPEMEHHOTO COLEPXKaHMA.
Takve no3uuMK BbICKa3biBa/MCh elle B paboTax
L0PEBONOLMOHHbBIX FOPUCTOB, B YacTHoCTU, U. A.
doriHmuKkoro?, B. K. CnyyeBckoro?, H. H. Po3unHa®.
B coBeTCcKkMIi nepnoa pa3suUTUA YrO0BHO-NpoLEec-
CyasibHOM HayKM O 3afepXKaHuM Kak 0 mepe npwm-
Hy»aeHua nucanm M. A. Yenbuos?, 10.4. /inswuny,
n A. fl. TnuHsbypr®, A. A. Conosbes n N. A. Tenb-
dana’, . C. Kapes’, 3.9. Kospura®, I. A. Abaymaa-
xunpoe®, U. M. TyTknH™ n apyrue aBsTopsbl. OgHaKo
Hanbonbluee pa3BUTME AaHHAA TOYKA 3PEHUA MOo-
Nyynna B €BsA3uM ¢ npuHatuem YNK P®, 6naropaps
NPAMOMY YKa3aHWIO 3aKOHOZATENA HA 3afepXKa-
HMe NOJ03PEBAEMOro Kak Ha Mepy YroNOBHO-NpPO-

ueccyanbHoro npuHyxgexusa (n. 11 cr. 5 YNK PO)
1 BK/IIOYEHWNIO COOTBETCTBYHOLLMX NPaBOBbIX HOPM
B 4-i pasgen Kogekca. MNogobHble B3rNAabl MOXK-
HO BCTpeTUTb B pabotax B. H. lpuropbesa??, b. .
raBpunosa??, /1. B. Tonosko®, M. E. Tokapesoii'4,
. N. 3atiuesoit u A. T. MNMypca®, B. H. ABgeeBa u
®.A. Boraukoro®, C. C. YepHoson'” v uenoro paga
APYrux cneumanuctos. Takas TOYKa 3peHnsa Heoa-
HOKPaTHO BbICKa3blBanacb U Hamn'é,

BTopoli noaxoa npeanonaraet pacCMOTpPeHME
3aJeprKaHunA NoA03pPeBaeMoro Kak CieacTBeHHO-
ro Aencrsua, npuaaer emy MOMCKOBO-NO3HaBa-
Te/IbHY0 HanpPaB/IeHHOCTb W CBA3bIBAET €ro Le/in ¢
cobupaHvem (dopmupoBaHMeM) AOKa3aTeNbCTB.
AKTMBHbIMW CTOPOHHUKaMWU [AaHHOW TOYKU 3pe-
HuA, ananuce A. H. Naspunos, C. M. Edpumunyes,

1 @otinuukuii U.A. Kypc yronosHoro cyaonpoussoacTsa. T. 2. — CN6.: Anbda, 1996. — C. 334.
2 Cayuesckuli B.K. YuebHUK pycckoro yronosHoro npouecca. — CIM6.: Tun. M.M. Cracionesuua, 1910. —

C. 359—360.

3 Posun H.H. YronosHoe cyaonponssoactso. — Cl6.: KOpuanueckmin KHkHbI cknag «Mpaso», 1914, —

C. 357.

4 Yenbyos M.A. YronosHbliii npouecc. — M.: MO CCCP, 1948. — C. 365.

> Jluswuy t0.4., TuH36ype A.A. Mepbl nNpeceyeHna u 3afepaHne B COBETCKOM YrONIOBHOM npouecce. —
Anma-Ata: Anma-ATnHcKoe oTtaenenme @30 BLU MBJ, CCCP, 1961. — C. 31.

¢ Conosbes A.[l., lenvharHd N.A. 3apepaHme Nogo3pesaemoro M NpUMeHeHne mep npeceyeHns / oTs. pes.
N.0. boHpapeHko. — Knes: MOOI YkpaunHckon CCP, 1964, — C.5;

7 CoseTckuit yronosHbii npouecc / nog, pea, . C. Kapesa. — M.: Bbicwas wkona, 1968. — C. 205.

8 Kospuaa 3.®. YronoBHO-NpoueccyanbHoe NpUHywaeHne. — BopoHem: BOPOHEKCKMIA rocyHMBepCUTeT,
1975. — C. 139.
9 A60ymadncudos A. NMpobnembl cOBepLIEHCTBOBAHWA NPeaBapUTENbHOrO paccnefoBaHuA. — TallKeHT:

®aH, 1975. — C. 14.

10 pepesun M.H., [ymkuH U.M., Yysunes A.A. 3agep)aHue B COBETCKOM YrosI0BHOM CyA0NpOn3BOACTBE. —

M.: Akagemuna MBL CCCP, 1975. — C. 5.

' puzopees B.H. 3apepaHne nogospesaemoro. — M.: lOpUHPop, 1999. — C. 66—68.
12 ragpunos b.A., Unsroxos A.A., Hosukos A.M., OcmaHosa H.B. flocynebHoe npousBoacTBO B YrONIOBHOM

npouecce. — M.: OHUTU-AAHA, 2015. — C. 42

13 Kypc yronosHoro npouecca / nog pea. /1.B. lonosko. — M.: CtaTyT, 2016. — C. 524—525.
14 Tokapesa M.E., BynaHosa H.B., buikosa E.B., Baacosa H.A., Pyderiko C.B. Mepbl NpoLeccyanbHOro NPUHYK-
AeHus B focynebHOM NPoM3BOACTBE MO YronoBHbIM genam / nog pes. M.E. Tokapesoi. — M.: OpauTuHdopm,

2005. — C. 28.

15 3aiiyesa /1./1., Mypc A.T. 3agepaHue B yronoBHOM npouecce pecrnybamnkm Benapycs. — MuHck: Xapsecr,

2011. — C. 23.

16 Agdees B.H., boeaukull @.A. Mono3pesaemblil B yroNOBHOM CyAonpounssoacTee Poccun. — KanuHuHrpaga:

KKOU MBA Poccuum, 2006. — C. 75—76.

17 Yeprosa C. C. Mepbl yronoBHO-NpoLEeccyanbHOro NpUHyKaeHua. — M.: lOpanturdopm, 2015. — C. 15.

18 poccuHckuli C.5. YronoBHbI# npouecc: yuebHuk. — M.: IKCMO, 2009. — C. 246 ; PoccuHckuii C.5. Mexa-
HU3M GOPMMUPOBAHMA PE3YNLTATOB «HEBEPBaNbHbIX» CNEACTBEHHbIX U CyAebHbIX AENCTBUIA B YTOIOBHOM CYA0-

npoussoactee. — M.: MpocnekT, 2015. — C. 76—77.
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YTONOBHbINA NPOLECC

B. A. Muxaitnos 1 IN. M. TyneHkos*®, U. E. bbixos-
ckuin®, A. A. OybuHcknit® u T.4. Cpegu cospe-
MEHHbIX aBTOPOB TaKasd MO3ULMA, B YaCTHOCTMH,
npocnexusaetca B pabotax C. A. Leidepa?,
B. M. BbikoBa?, E. C. KomuccapeHKo?, a TaKKe B
OTAENbHbIX MYyBAMKALMAX MO KPUMMHANUCTUKED,
M HaKoHel, TpeTbs rpymna y4YeHblX NPUOEPKU-
BaeTca 60s1ee KOMMPOMMCCHbIX B3MAL40B M MO-
3MUMOHNPYET 3aeprKaHne NoLo3PeBaemMoro Kak
Mepy MPUHYXKOEHUA, COAEPrKaLUyld HEKoTopble
3/1EMEHTbl MOWCKOBO-MO3HaBaTe/IbHOW Hanpas-
JIEHHOCTM, CXOXMe MO CBOMM 3afayam COo cnep-
CTBEHHbIMM AeNCTBUAMMZ,

Ha cerogHAWHWIA OEHb YyKasaHHasa Hay4yHas
AVCKyCcCUA B OnpepesieHHoN cTeneHu noTepsna
CBOO aKTyaNbHOCTb B CBAA3M C YETKOW MO3UUMEN
3aKoHOAaTens, BK/UMBLUEro 3ageprKaHue mno-
[03pEeBaemMoro B CMCTeMy mep npoLeccyasibHoro
NPUHYKAEHMA. B cBoe Bpems Mbl gaKe NO3BO/M-
M cebe BbiCKa3aTb NO 3TOMY MOBOAY HECKONbKO
PEe3KOoe Cy}KaeHue 06 OTHeCEeHMU 3a4epKaHnsA Nno-
[,03PEBAEMOr0 K YNC/Y CNeaCcTBEHHbIX AEUCTBUN
KaK 0 ABHOM aHaxXxpoHun3me?’.

Tem He meHee, NPOTUBOMO/OMKHAA TOYKA 3pe-
HUA — O 3a4ep’KaHuM NOJ03PEBAEMOr0 Kak O
CNepCcTBEHHOM AeMCTBUM — He TaK YK 1 becnou-
BEHHA BBUAY L,ENoro psgaa obcroatenncrs, Tpedy-
IoLmx 6onee ryboKoro nccnefoBaHus.

HauyHem ¢ TOro, 4Yto NofobHbIE NO3ULMM Ya-
CTUYHO 06YCNI0B/IEHBI OTCYTCTBMEM €AMHO0bOpas-
HbIX HAaYYHbIX U 3aKOHOAATENbHbIX MOAX0A0B K No-
HATMIO W CYLLHOCTM CaMMUX CNeLCTBEHHbIX AeNCT-
BUIA. U ecnu npeacTaBuTeNn Tak Ha3biBaeMOro
y3Koro nogxoaa (H. B. HoruH, ®.H. daTtkynnuH,
N. E. BbixoBckuit, A. B. Conosbes, C. A. LWeidep,
B. A. CemeHU0B 1 T.4. ) pacCMaTPUBatOT B KayecT-
Be CNeACTBEHHbIX AENCTBUI TONbKO MEXaHMU3MbI
NOMCKOBO-NO3HaBaTe/IbHOM HanNpPaBNEHHOCTU, TO
opyrue yyeHolie (M. A. Yenbuos, N. M. Jly3run,
A. M. NlapuH, U. ®. Tepacumos, I. . Oocnynos,
A. M. KpyrnMkos) NOHUMAOT nog, HUMK ntobble
npoueccyanbHble GOpMbl AEATENBHOCTU OPraHOB
npegBapuTenbHOro paccnegoBaHusa®. Mocnea-
HUI (LUMPOKMIA) NOAXOL BMOJIHE AaeT OCHOBAHMUA
NPUYUCAUTD K CNeACTBEHHbIM AENCTBUAM M 3a4ep-
)KaHWe NoZo3peBaeMoro Kak popmy peanusaymm

9 raspunos A.H., Egpumuyes C. I1., Muxatinos B.A., TyneHkos 1. M. CneacTBeHHble AeiCTBUA N0 COBETCKOMY
YrosoBHO-NpoLeccyanbHomy npasy. — Bonrorpaa: BCLW MB/, CCCP, 1975. — C. 9, 52.

20 Buixosckuli M.E. TpoLieccyanbHble M TaKTUHECKME BOMPOCHI NPOBEAEHUA CNeACTBEHHbIX AENCTBUI: yueb-
Hoe nocobue. — Bonrorpag: BCLU MBA CCCP, 1977. — C. 10—11.

2 ly6unckuii A.A. TIpoM3BOACTBO NPeABapUTENbHOMO PacciefoBaHNA OpraHaMm BHYTPEHHUX Aen: yuebHoe

nocobue. — Kues: KBLLU MB/, CCCP, 1987. — C. 48.

2 |lletigpep C.A. CywHOCTb 1 cnocobbl COBUpaHUA [0Ka3aTeNbCTB B COBETCKOM YroJl0BHOM npouecce / oTB.
pea. N. A. lynnHckaa. — M.: BKO3W, 1972. — C. 44 ; LLlelihep C.A. Mpobnembl pasBUTUA CUCTEMbI CIEACTBEHHbIX
nenctsmi B YIMK PO // YronosHoe npaso. — 2002. — Ne 3. — C. 91.

2 Bbikog B.M. NpaBoBble OCHOBaHWA NPON3BO/CTBA C/IeACTBEHHbIX AencTBuii no YK P® // YronosHoe npa-

Bo. — 2007. — Ne 1. — 73.

2% Komuccapenko E. C. CneacTeeHHble AeNCTBMA B yrONOBHOM npouecce POCCHM: AMC. ... KaHA,. I0pUA. HayK. —

Caparos: CKOM MB/, Poccuu, 2005. — C. 87, 91.

% Hanpumep: AsepbsHosa, T. B., benkuH P. C., Kopyxos FO. I. PoccuHckas E. P. KpUMUHANUCTUKa: y4ebHMK ana

By30B. — 4-e u3g. — M. : Hopma, 2013.

% |lladpuH B. C. TIpovn3BOACTBO CAeACTBEHHbIX AeicTBui // Poccuiickmin cyaba. — 2001. — Ne 7. — C. 28 ;
CmupHos A. B., KanuHoseckuli K. 5. YronosHbIt npouecc: yuebHuk / nog pea. A. B. CmmpHoBa. — 3-e n3g. — M.:

KHOPYC, 2007. — C. 230.

27 poccurckuli C.6. MexaHn3m GpOPMMPOBAHMA Pe3ybTaToB «HeBepbasbHbIX» CAEACTBEHHbLIX U CyAebHbIX

LEeNCTBUI B YrONOBHOM cyfonpounssoacTse ... C. 77.

2 MopgpobHee 06 3ToM cM.: PoccuHckuli C.5. NOHATUE M CYLLIHOCTb CNEACTBEHHbIX AEACTBUI B YTONOBHOM Cy-

[OMNPOVN3BOACTBE: AUCKYCCUA NpoaoswaeTca // 3akoHbl Poccuu: onbIT, aHanums, npaktuka. — 2015. — Ne 2. — C.
16—18 ; PoccuHckuti C.b. MexaHn3m GopmMUMPOBaHUA Pe3ynbTaToB «HEBEPBabHbIX» CEACTBEHHbIX U CyAeBHbIX
0EeNCTBUIM B yronoBHom cyaonpomssoactsee ... C. 60—63 ; PoccuHckuli C.6. KoHuenTyanbHble OCHOBbI GOpmMM-
pPOBaHMA Pe3ynbTaToB «HEBEPDHabHbIX» CNEACTBEHHbIX U CyAebHbIX AENCTBUIA B OKA3bIBAHWUM MO YrO0BHOMY
neny: auc. ... A-pa opua. Hayk. — M.: Yausepcutet umenn O.E. Kytadpura (MIHOA), 2015. — C. 250—255.

AkTyanbHble npobnembl poccuiickoro npasa. 2017. N0 1(74) anBapb



C. b. Poccunckuin

K eonpocy o cywrocmu u npasosoli npupode 3adepxarus nodo3pesaemozo 8 y20108HOM Cydonpou3godcmae

rocyAaapCTBEHHO-BNACTHbLIX NMOTHOMOYMI OpraHa-
MW J03HaHWA UK NpeaBapuUTeNIbHOMO CNeacTBumA.
B vactHoCcTH, U. M. TyTKWH, OTHOCA 3afepKaHue
nofo03peBaemMoro K YUCcny CneacTBeHHbIX AenCT-
BMIA, NPAMO YyKasbiBan o6 ynotpebneHun 3Toro
TEPMMHA B LUMPOKOM 3HaueHun®. OuyeBUAHO,
3TOT Ke NoAxoA, B CBoe Bpems Obla1 UCMO/Ib30BaH
W 3aKoHogaTtenem npu GopmMyMpoBaHUU AUCHO-
3uumm cT. 119 YNK PCPCP, npamo npuumcnssLien
3a4epkaHune K YUCNY HEOT/IOXKHbIX CeACTBEHHbIX
pencrteui. MpumeyaTtenbHo, YTO K 3TOM NPaBOBOM
HOpMe A0 CUX NOp aneniMpyoT MHOTMe aBTopbl,
CcuMTaloLLMeE 3afepKaHne Nof03peBaemoro cnep-
CTBEHHbIM JeicTenem. Bugumo, csoeobpasHbim
HacnegMem OaHHOrO NOAXOA4A ABNAETCA U coaep-
»KaHue cT. 92 YIK PP, npeanuceiBatowein opopm-
JIeHWe NpoLeccyanbHOro peLleHna 0 3agepaHnm
NoA03peBaeMoro He NOCTaHOB/IEHUEM (KaK B C/y-
Yanx NPUMEHEHUA APYIUX MEP NPUHYKAEHUA), A
MMEHHO NPOTOKONOM.

Taknm 06pasom, npencTaBnAfeTcs, 4To Ans
bopmMUpoBaHMA eANHON MO3ULMU O CYLLHOCTU U
HOPUAMYECKON NpUpPOoAe 3aePiKaHNA NoJo3peBa-
eMmoro, B Nepeylo ovepesb, HeobxoaAnMO paccTa-
BWMTb BCE TOYKM Haf «i» B MHOroneTHem cnope o
NOHATUM U CUCTEME CIEACTBEHHbIX BEUCTBUIA.

XoTA 370 U MO3BOMUT NINLb «3aN0XWUTb Nep-
Bblli KAMEHb» B peLleHne NOAHUMAEMOMN Hay4YHOM
npobnembl. A HaMbonbLIAA CNOKHOCTb B JAHHOM
BOMPOCE BbI3BAaHA APYrMM obCTOATENIbCTBOM —
OTCYTCTBMEM AOKTPMHANbHON WU NPABOBOWN onpe-
LENeHHOCTU OTHOCUTE/IbHO TOro COAEepKaHusA,
KOTOpOe BKNaAblBaeTCA B CaMy KaTeropmio «3a-
JepKaHue nogospesBaemoro». Begb cucTeMHbIR
aHanM3 pasnuyHbix nonoxkeHun YMK PD, perna-
MEHTUPYIOLWNX 33aJepKaHue NnopJo3peBaemoro,
No3BONIAET KOHCTAaTMpPOBaTb, YTO B HUX cogep-
YKUTCA COBEPLUEHHO Pa3Hbl NpaBoi CmbICA. TaK,
npegycmoTtpeHHas n. 11 ct. 5 YMNK P® HopmaTums-
Hafa peduHUUMA onpedenseT 3agepaHue Kak
Mepy npoueccyanbHoro npuHyxaexusa. Kcraty,
B [AAHHOM KOHTEKCTe 3ajeprkaHue MOXKeT pac-
CMaTpPMBaTbCA M Kak npoueccyasbHoe AeNCTBue,

BbIPa’KEHHOE B KPAaTKOBPEMEHHOM HaXOXAEeHUMU
MUA nog, cTpaxkel (MpUMMeHeHMe Mepbl Npu-
HY>KAeHUA)®, U KaK NPUHATUE COOTBETCTBYHOLLE-
ro npoueccyanbHoOro peweHus (M3bpaHune mepbl
NPUHYXAEHUSA).

C opyroi CTOPOHbI, KaTeropmnen «3agepKaHue
NoZl03peBaeMOoro» OXBaTblBAETCA Le/bli  KOM-
NAEKC MNPOLECCYanbHbIX AENCTBUA, Yperyampo-
BaHHbIX rn. 12 YMK P®, kyga Hapaay ¢ coctasne-
HMEeM NPOTOKO/a BXOAUT AONPOC NoA03peBaemo-
ro (4. 4 ct. 92 YK P®), ero nnyHbIN 06bICK (CT. 93
YMK P®), HanpaBneHue yBefoMIeHU (4. 3 cT. 92,
CT. 96 YMK P®) n 1.4. Mog TakUM yrnom 3peHus 3a-
[eprKaHue Noao3pEBAEMOro YKe BpAL, I MOXKET
6bITb NPeACTaBNAEHO WUCKAOUYMTENbHO Kak mepa
NPOLLeCCYanbHOro NPUHYXAeHUA. B ero cTpykry-
pYy BK/IKOYAKOTCA U OTAE/IbHbIE MOMCKOBO-M0O3HaBa-
Te/NbHble 3/IeMEHTbI, 00yCcnaBAnBalOLLME BO3MOXK-
HOCTb CObMpaHuAa (PopMMPOBaAHMUA) HOBbLIX UK
NMPOBEPKU MMEIOLLMXCA [10KA3aTe/bCTB, O YeM B
cBOMX paboTax Kak pa3 1 nucanu U. E. BbIXxoBCKUIA,
C. A. Weridep u gpyrve aBTOpbl. Begb gonpoc no-
Jo3peBaemoro npegnonaraet $GopmupoBaHue
€ro rnokasaHuii. PesynbtaTbl IMYHOrO 0DObICKA, KO-
TOpble, KCTaTK, MOYEMY-TO A0/KHbI ObITb OTPaXxKe-
Hbl NPAMO B NPOTOKOJE 3aepKaHua (4. 2 cT. 92
YIMK) — 3To A0OKa3aTenbCcTBa, NPeayCMOTPEHHbIE
cT. 83 YMK PD; 30€ch e MoryT 6biTb 0OHapYKEeHbI
W U3bATbl NOTEHLUMANbHbIE BELLECTBEHHbIE AOKa-
3aTeNIbCTB U/IN UHbIE JLOKYMEHTDbI.

M3 cmbicna 3aKoHa BbITEKaeT elle oaHo, 6o-
Nee LWMPOKOoe 3HaYeHNe KaTeropmn «3ageprkaHue
nofo3peBaeMoro», KOTopoe Hapsady C npoueccy-
aNlbHbIMU AENCTBUSAMU U PELIEHUAMM OXBaTblBa-
eT U oTaenbHble GparmeHTbl HenpoLeccyanbHoM
[EeATENbHOCTU, @ UMEHHO: GaKTMYECKOoe 3aaepKa-
HMe 1 gocTasaeHue. ABNAACL MO CBOEN NPAaBOBOM
npupoae OnepaTUBHO-PO3bICKHbIMU WM agMu-
HUCTPATUBHO-MPABOBLIMU MEPOMNPUATUAMMU, OHM
B OMNpeAesieHHOW CTerneHW WMMMIAHTUPOBAHbI B
chepy yrosoBHO-NpoOLLECCYaNbHOIO pPeryinposa-
HUSA BBMAY HEOOXOAMMOCTU obecneyeHuns Mex-
OYHApPOOHbIX U KOHCTUTYLMOHHbIX LLEHHOCTEN,

2 [ymKkuH M.M. AKTyanbHble BONPOCHI YrONOBHO-NPOLLECCYanbHOTO 3afepaHuma: yuebHoe nocobre. — M.:

Akagemna MBJ, CCCP, 1980. — C. 5.

30 B TakoM KOHTEKCTE 3a[epXaHne Nogo3peBaemoro paccmaTpusaeTca, Hanpumep, B pabotax b.6. BynaTtoga.
Cm. Bynamoe b.b. TocyaapCTBeHHOE MPUHYXAEHWE B YrONOBHOM cydonpomssoactee. — Omck: Omckan Akage-

mma MB/ Poccuu, 2003. — C. 48.
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a TakXe peanu3auuu MNPUHLMNE HENPUKOCHO-
BEHHOCTM JIMYHOCTU B YrO/IOBHOM CyZ0Mpoms-
BoAcTBe. Hanpumep, ¢ MOMeEHTa QaKTU4YEeCKoro
334€epKaHnA HauMHaeT ncuncnatbca 48-4yacoson
CPOK MPUMEHEHUA AAHHOW Mepbl NpeceyeHus,
a 3ajeprKaHHbIM npuobpeTaeT NpaBo Ha 3aWMT-
HMKa. C MOMEHTa [OCTaB/IEHUA UCYUCAAETCA
3-4acoBOWM CPOK, YCTAaHOB/IEHHbIM ANA COCTaB-
NIeHVa NPoToKoNa U T.4. B noaobHOM KOHTeKcTe
3a/lepXKaHue Nofo3peBaeMoro paccMaTpmBaeTcs
Le/biM PAZLOM YY€EHbIX-MPOLLeccyanncTos. B yact-
HocTu, U. /1. MNeTpyxuH BKAKOYaeT B 3agepkaHue
nopospeBaemMoro: a) ¢akTMyeckoe 3apepiKaHue
Ha mecTe (3axBaT); 6) AocTaBneHWE; B) NpoBEpPKa
OCHOBaHWIA 3afepraHus; r) cocTaBNeHne NPoTo-
Ko/la 3afep)KaHus; g) Bo3byxaeHue (MAM OTKas
OT BO30OY)KOeHMA) YyroNoBHOrO Aena u Boasope-
HUWe 3aZlepXKaHHOr0 B Kamepy A7 3a4EePKaHHbIX,
a BOEHHOC/IY)KaLLEero — Ha raynteaxTy (Mam ocso-
boxpeHWe OT 3ajepKaHus), n4) yseaomneHue
NPOKypopa 0 3agep»aHuu. Mo MHeHUIo aBTopa
C 3afiep’kaHMem CBA3aHbl M Mocaegyrolme 3Ta-
Nbl ABUXKXEHWA YrONIOBHOIO Zena: a) nposegeHue
CNeacTBEHHbIX AEACTBUA KaK NPOLoIKeHNe Npo-
BEPKM 06OCHOBAHHOCTM 3aZeprKaHus; 6) nepsbiii
A0NpoC 3afepKaHHOr0; B) NpeabaBieHMe 3a4ep-
YKaHHOMY 00BUHEHMA; O) M3bpaHMe mepbl Npece-
yeHun®!, BN3KME MO CMbICAY CYXKAEHUA Bbiparka-
totca B. H. lpuropbesbim®?, N. A. BepeTeHHUKO-
BbiM*, E. C. bepe3nHoin®* n HekoTopbIMK APYrUMHK
uccnegosatenamu. Kctaty, cxoxue nosuumm Bbl-
CKa3bIBAlOTCA M B KPUMMHANNCTUYECKON NiMTepa-
Type, roe 3agepaHue TPaguLMOHHO PaccMaTpu-

BaeTCA KaK 0ObEeKT KPMMUHANIUCTUYECKON TaKTU-
KW. B paHHOM cnyyvae noppobHO aHanmsmpytoTca
TaKTUYECKUE MPUEMbl U TEXHONOTUWN NOAFOTOBKM
3aZlepKaHusa NoJo03pPEeBaemMoro, OCyLEeCTBNEHMUS
ero 3axsaTa, MOAFOTOBKWU €ro JIMYHOro 0ObICKa,
COCTaB/IEHUSA MIaHA ero gonpoca u 1.4.%°

C yyeTom nocneayoLiero NnoMelLeH s mua B
W30N1ATOP BPEMEHHOTO COZlepPrKaHUsA 3aepKaHne
nofo3peBaeMoro NnpuobpeTaeT ele oAHO 3Have-
Hue. B f,aHHOM KOHTEKCTe OHO MOXKET bbITb pac-
CMOTPEHO He KaK 0ObEKT YroNoBHO-MNpoLLeccyasb-
HOro PEryINPOBaHMA, a KaK PEXXMMHOE Meponpu-
ATWe, yCTaHOBNEHHOe 3aKoHOM «O coaepKaHuun
nof CTpaxKeW nofo3peBaemMblX U O0OBUHAEMBIX
B COBEpLUEHUWN NpecTynneHuii»*®. B cBoe Bpems
N. M. TyTKMH nucan o6 3Tom Kak 06 agMUHUCTpa-
TUBHOW (MCMONHUTENbHOW) YacTu 3ageprkaHus,
KOoTOpasa ocCTaBascb OOYC/0BNEHHONM npoueccy-
aNbHbIM Ha3HayeHWeMm, peanusyeTca nocpencT-
BOM WHbIX (MO MHEHUIO aBTOPa, afMUHUCTPATUB-
HbIX) MPaBOOTHOLEHWIAY,

PasnuyHble HayyHble B3rnaAbl O Npupoae 3a-
AepXaHuA nopo3peBaemoro, OTCYTCTBME 3aKo-
HofaTeNbHOro eAMHOoobpasvsas B 3TOM Bompoce
CUNBbHO 3aTPYAHAIOT HaXoXKAeHMe «obuiero 3Ha-
MeHaTens», T0 ecTb BblpaboTKy yHUPULMPOBAH-
HOM [OKTPWUHANBbHOM MNO3ULMU  OTHOCUTENIbHO
€ro CyLLHOCTM U OnpefeneHns ero mecta Kak B
cucTemMe NPaBOOXPAHUTENbHOM AEeATENbHOCTU B
L,esIoM, TaK U B CUCTEME YrO/IOBHO-MPOLLECcCyab-
HOrO peryiMpoBaHus, B YacTHOCTHU.

Tem He meHee, Ha Haw B3rAL, U3 CNOXUB-
WMIACA CUTYaUMM CyLLEeCTBYET BMOJIHE NPOCTON M

31 MempyxuH M./1. HENPUKOCHOBEHHOCTb IMYHOCTM U NPUHYXAEHWE B YyrONOBHO M npouecce. — M.: Hayka,

1989. — C. 56.

32 buzopses B.H. 3apepaHue nonospesaemoro ... C. 103—104.

3 BepemenHukos U.A. 3apepxaHne Noa03pPeBaeMoro Kak KOMNAEKCHbIN NPaBoOBOWM UHCTUTYT: ANC. ... KaHA,
opua. Hayk. — M. : O MBJ Poccuu, 2001. — C. 49—57.

34 BepesuHa E.C. 3amepXaHue Nofo3peBaeMoro Kak MHCTUTYT YTONOBHOTO CyA0NPOM3BOACTBA: AMC. ... KaHA,
topua. Hayk. — M. : BHUUN MB/[, Poccum, 2009. — C. 26—27.

% Hanpumep: CnpaBouHuk cneposatens (MpakTMyecKkas KPUMUHAAUCTUKA: CAEACTBEHHbIE AENCTBUA). —

Bbin. 1. — M.: Opug. nuT., 1990 — C. 141—142 ; puzopses B.H. 3apeprkaHne nogospesaemoro ... C. 229—
345 ; AseposaHosa, T.B., benkuH P.C., Kopyxos tO.I. PoccuHckas E.P. KppumuHanuctuka ... C. 646—648 ; CmaxmuH
E.B., ToncmonyxuHckas E.M. KpumMHanucTmMKka: ydiebHoe nocobue. — TiomeHb: THOMEHCKUIA FOCYHUBEPCUTET,
2012. — C. 226—228; v ap.

36 depepanbHbIi 3akoH oT 15 mona 1995 r. Ne 103—®3 «O coaepaHuu Noa, CTpaxel NoJo3pesaemMbix v
06BUHAEMbIX B COBEPLIEHWM MPECTYMNNIEHUI» C NOCNEAYIOWMMN USMEHEHUAMM U AOMNONHEHUAMM.

37 rymkuH M.M. AKTyanbHble BONPOCHI YrONOBHO-MPOLECcCYyanbHOro 3agepanua ... C. 14—16.
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C. b. Poccunckuin

K eonpocy o cywrocmu u npasosoli npupode 3adepxarus nodo3pesaemozo 8 y20108HOM Cydonpou3godcmae

pPaLMOHaNbHbIM BbIXOA, KaK Obl MPUMMPAIOLLUIA
CYLLeCTBYOLWME TOYKM 3PEHMA U, HECOMHEHHO,
OA0WUN UMNYAbC ANA AaNbHENLWEro KOHCONNAU-
pPOBaHHOrO Pa3BUTUA TEOPUM U MPAKTUKM 3amep-
YKaHMA NO[03PEBAEMOrO.

MpeacTaBnaeTcs, YTO 3afep:KaHue nopospe-
BAaeMOro c/ieflyeT pacCMaTpUBaTb KOK MHO202PAH-
HYt0, MHO20ypOBHEBYID OOKMPUHA/bHYIO U rpa-
808YI0 KaMeE20pUio, ABNAIOLWYIOCA NpeaMeToM
Pas/IMYHbIX HAYK IOPUAMYECKOTO LUKIA U 3/IEMEH-
TOM Pa3finyHbIX chep NPaBoOBOro PeryIMpoBaHus.

[aHHas naes He aBnaeTca abcontoTHO HOBOM;
6/113KMe NO CMbIC/TY NO3ULMM yKe NPOCMaTPUBaA-
toTCA B paboTax HEKOTOPbIX yYeHbIX. B YacTHOCTH,
A. A. JleBu nuLeET 0 BO3MOXHOCTU PAacCMOTPEHUA
3a/leprKaHunA C YrosI0BHO-NPOLLECCYasibHbIX NO3MK-
LW — KaK Mepbl MPUHYXAEHWA U C KPUMUHANU-
CTUYECKUX NO3MLUUIA — KaK C/ieICTBEHHOI0O AeNCT-
BuA*. O HEoZHOPOAHOCTM NPaBOBOM MPUMPOAbI
3ajepXaHuna nogospesaemoro nuwet B. H. Tpu-
ropbes*® n HekoTopsble apyrue aBTopbl. Ho nogo6-
Hble CY)KAEHWUA HOCAT PpparmeHTapHbIN XapaKkTep
M He 06pa3yloT eAMHOM MeToL0N0rMYecKon 6asbl.

Wmetowpecs B Teopun yrosoBHOIO npouecca
N KPUMMHANUCTUKE NOAXOAbI HE AOMXHbI NPOTU-
BOMOCTaBAATLCA APYT APYTY; KaXKAbIM U3 HUX BCe-
ro vwe bosee AN MeHee yAa4YHO XapaKTepusyet
pa3Hble NPOAB/IEHNA OAHOIO M TOTO e C/I0KHOT0
npasoBoro GeHoOMeHa, MMEeHYEMOro 3a4eprKaHu-
em nopo3spesaemoro. lMpeacTaBaseTcs, YTo cywy-
HOCMb 300epXaHuUa nodo3pesaemoa0 8bIPaH(a-
emcs, o KpaliHell mepe, 8 Yyembipex Pasau4YHsIX
unocmacsx:

1. 3adepxaHue nodo3pesaemozo — 3MO
Mepa NMpoyeccyasnsHo20 NPUHyHOEHUs, Mo ecmeo
3TO NpPeaycCMOTPEHHOE YroN0BHO-MpoLeccyasb-
HbIM 3aKOHOM U MPUMEHAEMOE Ha OCHOBE CreLn-
aNbHOTO pelleHus cybbeKTa YronoBHOW topuc-
AVKUMKU®® NpUHYaUTENbHOE CPEACTBO BHELIHEro
BO3/ENCTBMA Ha MOBEAEHWE Y4aCTBYHOLLEro B
YrOfIOBHOM fene /LA, Ybe HeHagsexallee no-
BEAEHWE CO343ET UM MOXKET CO3A4aTb MpenAT-
CTBUA AJ1A PacciefoBaHUs U NoCnefyoLero cy-
nebHoro pasbupartenbcTBa yronosHoro gena. Ans
3aZiepKaHnA MoJ03PEBAEMOr0 XapaKTEPHbl BCE
NPU3HaKK, onpegensiowme CyWHOCTb Mep rocy-
[ApCTBEHHOTO NMPUHYKAEHWUA B CUCTEME Yro/IOB-
Ho-npoveccyanbHOro perynnpoBarua*l, Camo ero
CyL,EeCTBOBaHUE, OCHOBAHWA, CyObEKTbI, CPOKU U
NopsAAOK MPUMEHEHUSA CTPOro MpeayCMOTPEHDI
YIMK P®; BO3MOXHOCTb 3aZieprKaHna nogospesa-
€MOro MOXKET MMETb MECTO NINLWb B pamKax BO3-
OY>KLEeHHOro NPOM3BOACTBA MO KOHKPETHOMY Yro-
noBHOMY aeny*.

2. 3a0epxcaHue nodo3pesaemo2o — 3mo rnpo-
yeccyanbHas KOMOUHAUUs, TO eCTb NPeaycMoT-
PEHHbINA YrONIOBHO-MPOLLECCYasibHbIM 3aKOHOZA-
TEeNbCTBOM KOMIMJ/IEKC ONpPeneneHHbIX B3anmoob-
YCNOB/IEHHbIX CNEACTBEHHbIX M MHbIX MPOLEecCy-
aNbHbIX AENCTBMIA, HanpaBieHHbIX Ha pelleHue
YaCTHbIX (NOKaNbHbIX) 3agay YroJioBHOrO Cygo-
npo13BOACTBA U MPOU3BOAMMbIX Ha OCHOBaHMM
obLLero NpoLeccyanbHOro peLleHus.

MpoueccyanbHas KOMBUHALMA — 3TO HOBas
[OKTpUHaNbHan KaTeropua. Maes o Heobxogumo-
CTM ee BBELEHMA B MOHATUIAHbIV annapaT yronaos-
HO-NpoLeccyanbHOW HayKu Brnepsble Oblna npea-

38 pykosoacTBoO anA cneposateneit / nog pea. H.A. CenusaHosa, B.A. CHeTkoBa. — M.: UH®PA-M, 1997. —

C.49.

3 Ipuzopses B.H. 3apepaHue nonospesaemoro ... C. 107.

4 MNopa cybbekTamm yronoBHOM HOPUCAMKLMM Mbl TPAAULMOHHO MOHMMAaEM YYaCTHUKOB Yrof0BHO-NPOLLECCY-
aNbHOM AEeATeNIbHOCTU, HafeNEHHbIX PUCANKLMOHHBbIMU NOTHOMOYUAMM FOCYAaPCTBEHHO-B/IACTHOTO XapaKTe-
pa. MoapobHee cm.: PoccuHckuli C.6. YronosHbii npouecc ... C. 11—12.

41 CyWHOCTHbIE MPU3HAKM Mep YroJ0BHO-NPOLIECCYaNbHOTO MPUHYXAEHUA ONMCaHbl B LLeOM psae pabot

OTEYECTBEHHbIX YYeHbIX-npoueccyannctoB. Cm., Hanpumep: Kospuza 3.®. YronoBHO-NpoueccyanbHOe NPUHYXK-
neHwne ... C. 16—17 ; KopHykos B.M. Mepbl npoueccyanbHOro NpUHYKAEHWA B yrONI0BHOM Cy40Npon3BoacTee. —
Capartos: CapatoBckuii yHmBepcuteT, 1978. — C. 19—20 ; KyouH @.M. MpuHYyKOEHME B YTONOBHOM CYAONPOU3-
BoacTBe. KpacHoApcK: KpacHospckui rocyHusepcutet, 1985. — C. 7 ; v ap.

42 B paHHOM cniyyae mMbl He Byaem 3aTparmBaTb BONPOCa O A4OMYCTUMOCTM 3afepKaHua NoA03peBaemoro A0
BO36YKAEHWUA YroN0BHOrO Aena.
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noxeHa Hamm B 2005 r. ** M nonyunna passuTme B
HalWux nocneayroLmx paborax*.

3azeprkaHne MoAO3peBAeMoOro Kak npouec-
CyanbHas KOMOWMHauuMA — 3TO He eAMHUYHbIV
aKT peanusauuu cnepoBaTeNieM WAM AO3HaBa-
TeNem CBOMX MOJHOMOYMIA, @ LeNbli KOMMNEKC
B3aMMOCBA3aHHbIX MPOLLeCcCyanbHbIX AEUCTBUN,
00yCNOBNEHHbIX ODWUM npoueccyanbHbiM pe-
WeHMeM, BbIHOCUMbIM B COBPEMEHHbLIX YCI0-
BMAX B Ppopme NpoTOKosMa B nopagke 4.4, 1—2
cT. 92 YIMK P®. Bce Bxogawme B 3TOT KOMIMJIEKC
OENCTBMA, a TakKe obLian nocnefoBaTeNbHOCTb
W CPOKM MX NPOM3BOACTBA NPAMO PernaMmeHTUpo-
BaHbl YronoBHO-NPOLLECCYasibHbIM KogeKkcom Pd.
B copepikaHue 3ajAep)KaHuA NOA03PEBAEMOro
KaK npoueccyanbHoM KoMbBUHauuK, BXoaAaT cne-
Aylolwue AenCTBUA: a) COCTaBNeHMe MPOTOKOA
3agepkaHua nogospesaemoro; 6) TenedoHHbIN
3BOHOK 33J€EP’KaHHOTO CBOMM POACTBEHHWKAM
UM 6M3KMM IMLAM C LLeSIbl0 YBELOMIEHUS O
daKTe 3aseprKaHus; B) pasbaCHEHUE Nof03peBa-
€MOMYy €ero npas; r) obecneyeHve 3aepKaHHOMY
3alWMTHMKA; A) NWNYHbIA OBbICK 3a[epP’KaHHOro;
e) ponpoc noAo3peBaemMoro; ) MUCbMEHHOE
yBEAOM/IEHME NPOKYpPOPa O 3agepKaHUn Nogo-
3pEeBaemMoro; 3) yBegoM/IEHUE O 33JepP’KaHUM 3a-
WMHTEPECOBAHHbIX /UL BIU3KUX POACTBEHHUKOB
(poacTBEHHMKOB MM BAM3KMX NKL); 3aKOHHbIX
npeacrasuTeneil, KOMaHLOBaHME BOMHCKOW 4a-
CTW; afBOKATCKytO ManaTy cybbekta P®, noconb-
CTBO WJIM KOHCY/IbCTBO.

3. 3a0epraHue nodo3pesaemo20 — 3Mo Mak-
mu4eckasa onepayus, TO ecTb onpefeneHHas co-
BOKYMHOCTb C/IeACTBEHHBIX U UHbBIX MPOLEeCcCcyasb-
HbIX AEMCTBMIA, ONepaTUBHO-PO3bICKHbIX, OPraHu-
3aLMOHHO-TEXHWUYECKMUX U WHbBIX MEPONPUATUN,
HanpaB/IeHHbIX HA peLleHne KOHKPETHOW 3ajaun
paccnefoBaHusA, OOYC/NIOBNEHHAA C/OXMBLUIENCA
no geny cnepcTBeHHOM cUTyaunen.

CoueTas npoveccyasbHble AEACTBUA C UHbIMU
MepOonpUATUAMM NPABOOXPAHUTE/IbHbIX OPraHOB,

TaKTMYeCKasa onepauusa, YacTUYHO BbIXOAWUT U3
chepbl perynnposaHusa, yctaHoBneHHon YK PO,
Mo3TomMy Hay4Hble U MeTOAUYECKME OCHOBbI NPO-
BEAEHUA TaKTUYECKMX omnepauui TpaguuuoHHO
BXOOMN B NpeAMET KPUMMHANTUCTUKM.

Ha Haw B3rnsag, 3agepKaHme nogo3peBaemo-
ro B CBOEM LUMPOKOM 3HAYE€HWUM, MOSIHOCTbIO OT-
BEYaeT BCEM NPU3HAKaM TaKTUYECKOM onepauun:
a) HanpaB/eHHO Ha pelleHne eanHbIX U KOHKPET-
HbIX 3afay MpenBapwuTENbHOrO paccnefoBaHus;
6) 06beanHaEeT 0OWMM 3aMbIC/IOM NMPOBOAMMbIE
CNneACTBEHHbIE AEUCTBUA M UHble MEPONPUATUA
M OCYLLECTBAAKOTCA HA OCHOBaHWMW obuiero nna-
Ha; B) OHO npeacTaBnseT coboi COBOKYMHOCTb
Pa3NINMYHbIX MO MPABOBOMY PEXMMY aKTOB Mpa-
BOOXPAHUTENbHOW [EATENbHOCTU: CNeACTBEHHbIX
M WHbIX NpOLLeCCyaNbHbIX AENCTBUIA, onepaTus-
HO-PO3bICKHbIX, A4MWHUCTPATUBHO-MPABOBLIX W
OpPraHM3aLUMOHHO-TEXHUYECKUX U MEPONPUATUIA.

TaK K npoLeccyanbHbIM feACTBUAM, be3ycoB-
HO, OTHOCATCA BCe OEWCTBUA OpPraHoB A03HaHUA
WKW NpenBapuTeNibHOro CAeacTBUA, NpPeaycMoT-
peHHbie rn. 12 YIK PP n Bxogawme B cogeprraHme
3afiep)KaHnA Nof03peBaemMoro Kak npoueccyanb-
HOM KOMOWHauMn. OgHaKo, UCXOAA U3 KPUMUHA-
NIUCTUYECKOM NPUPOAbI TaKTUYECKOM onepauuu, B
ee cofepKaHne MOryT BK/OYATbCA U Apyrue nep-
BOHa4asibHble CieACTBEHHbIE AelicTBUA, 0byCnoB-
NIEHHbIe CNIOXKMBLIEWCA MO Aeny CneacTBeHHOW
cuTyaumen. B coBpemMeHHOW MpaKkTMKe Hambo-
Jlee 4acTo NpoBOAATCA AOMPOCHI, OYHbIE CTaBKW,
npeabABaeHUA A1 ONO3HAHWUA, OCMOTPbI, OCBU-
[eTeNbCTBOBaHUA, 0ObICKM.

K onepaTMBHO-PO3bICKHBIM U aAMUHUCTPa-
TMBHO-MPaBOBbIM MEPONPUATUAM, BXOAALWMM B
TAKTUYECKYIO onepauumio No 3agepKaHuio nogo-
3peBaemMoro, OTHOCATCA AeNCTBMA Mo ero ¢pakTu-
YECKOMY 33JEePXaHUI0 W [O0CTaB/IEHUIO B OpraH
O03HaHUA UK K cneposaTento. B yactHocTH, cpe-
ON 0onepaTUBHO-PO3bICKHbIX MEPONPUATUIA OCO-
60e 3HauyeHMe B AaHHOM c/yyae npuobpeTatoT:

4 poccunHckuli C.B. MpoueccyanbHble KOMBUHALMMW: NOHATUE U CYLWHOCTL // MATbaecaT neT Kadpeape yronos-
Horo npouecca YplrtOA (CHOU): matepuranbl MexayHapoAHOM Hay4YHO-NPaKTUYeCcKon KoHdepeHumn. Y. 2. — Eka-
TepuHOypr: Ypanbckuii yHmsepcutet, 2005. — C. 211—218.

4 Poccunckuli C.5. MexaHn3m GOpPMMPOBaHUA Pe3ybTaToB «HeBepbasbHbIX» CAeACTBEHHbIX U CyaebHbIX
[encTBMI B yronoBHOM cyponpoussoactse ... C. 85—87 ; PoccuHckuli C.b. KoHuenTyanbHble 0CcHOBbI Gopmu-
pPOBaHWA PE3YNLTATOB «HEBEPOANbHbIX» CNEACTBEHHbIX U CyAebHbIX AeMCTBUIM B AOKa3bIBAHWMM MO Yro0BHOMY

neny ... C. 288—292.
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C. b. Poccunckuin

K eonpocy o cywrocmu u npasosoli npupode 3adepxarus nodo3pesaemozo 8 y20108HOM Cydonpou3godcmae

NMpoOBepoYHas 3aKynka, ornepaTMBHOe Habnoge-
HUWe, OTOXAECTBNEHME NNYHOCTU, obcnesoBaHme
NoOMeLLEeHUN, 30aHWIN, COOPYXKEHWUM, Y4YaCTKOB
MECTHOCTU M TPAHCMNOPTHBIX CPEACTB, ONepaTms-
HOoe BHeApeHWe, KOHTPOAMpyemas MNOoCTaBKa W
OMNepaTUBHbIN IKCMEPUMEHT.

K agMMHMCTPaTMBHO-MPABOBbIM MepOonpus-
TUAM, NOAJEXKALLMM BKIOUYEHUIO B TAKTUUYECKYIO
onepauuio NO 33afepXaHuio Mofo3peBaemMomy
MOXHO OTHEeCTU: camo QaKTMYecKoe 3aJepiKa-
HWe, MpeceyeHue OCYLLEeCTBIEHUA NPEecTynHOM
[eATeNbHOCTU, NPOBEPKY AOKYMEHTOB, afMUHU-
CTPaTUBHOE OUEN/eHne, AOCTaBNEeHNe, agMUHU-
CTPaTMBHbIN [OCMOTP U T.A4,.

K opraHu3aLMOHHO-TEXHUYECKUM 3/IEMEHTaM,
BK/IIOYEHHbIM B TaKTUYECKYI0 onepauuio no 3a-
OEPKAHMIO MOJ03PEBAEMOr0, MOTYT OTHOCUTCA
camble pa3HOObOpasHbie CNy*KebHo-BCnomora-
TeNnbHble AeincTBuA, Heobxopgumble ana sddek-
TUBHOIO MPOMW3BOACTBA OMUCAHHBIX Bbllle Cnea-
CTBEHHbIX AENCTBUIA, ONepPaTUBHO-PO3bICKHbIX W
AAMUHUCTPATUBHbBIX MEPONPUATUIA.

4. 3adepxcaHue nodo3pesaemoz0 — 3Mo Co-
BOKYMHOCMb PEeHCUMHbIX Mepornpuamuli, cBA3aH-
HbIX C NOMELLEHNEM /LI B U30NATOP BPEMEHHO-
ro COAEP*KaAHUA 1 €ro HaXOXKAEHNEM NOA, CTPAXKEN
B YCNOBMAX M30M1AUMKM 00 obuiectsa. lMpaBoBow
OCHOBHOI 3aZiepXKaHnA NoL03PEeBaeMOro B AaH-
HOM KOHTEeKCTe BblcTynaeT 3akoH «O cogeprkaHum
noA, cTpaxkeli Nof03peBaemMbix U 0OBUHAEMBIX B
COBEPLIEHNN NMPECTYN/IEHUI», KOTOPbIN yCTaHaB-
NIMBaeT NopsAAOK M onpeaenser yCnosua copep-

JKaHUA NOAO03PEBAEMbIX B M30/IATOPAX BPEMEH-
HOrO COAEPKAHWA, COAEPKUT OCHOBHbIE rapaH-
TUM NPaB U 3aKOHHbIX UHTEPECOB 3a4EP*KAHHbIX.
K peXumHbIM MeponpuUATUAM, YCTaHOBIEHHbIM
OaHHbIM 3aKOHOAATENbHbIM aKTOM, B YaCTHOCTH,
OTHOCATCA NPMEM 3a[,eP*KAaHHOTO B U30/IATOP, Er0
JINYHBIK 0ObICK (AOCMOTP), OAKTUIOCKONMPOBa-
Hue, ¢poTorpaduposBaHMe, ONPOC M CaHUTAPHaA
06paboTka nogo3peBaemoro, pasmeLleHme B Ka-
Mepe U T.4.

WUTak, noaBoaAa WTOr BCEMy BbllECKa3aHHO-
My, elwe pa3 obpaTMM BHUMaHWe, YTO 3ajep-
KaHMe NopJ03peBaemMoro, SABNAACL C/IOMKHOM,
MHOrOrpaHHOM MPaBOBOW KaTeropuii, He MOXKeT
PaccMaTpUBaTbCA MUCKAKOYUTENbHO KaK O0ObEeKT
YrON0OBHO-MPOLECCYaNlbHOTO  PEryIMpoBaHua 1
YrO/IOBHO-MPOLLECCYaNibHOM Hayku. B 3azeprka-
HUX NOAO3PEBAEMOr0 MOXHO BbILE/UTb Yro-
NIOBHO-MNpoLeccyanbHble, KPUMUHANUCTUYECKME,
KPUMUHOMIOTUYECKME, cyfebHo-ncuxonormye-
CKWe, onepaTMBHO-PO3bICKHbIE, aAMUHNCTPATUB-
HO-NpPaBOBble, MEHUTEHLUMAPHbIE U UHblE acneK-
Tbl, KOTOPble B CBOEW COBOKYMHOCTU U LOMKHbI
dbopmMUpOBaTL COOTBETCTBYHOLLYIO MPAKTUKY, C
OfHOM CTOPOHbI OTBEYAlOLLY0 HA3HAYEHWIO Yro-
JIOBHOIO CyA0MNpPOM3BOACTBA U 0b6ecneynsatoLLyto
npasea v cBoboAbl IMYHOCTH, A C APYro — NO3BO-
nawouwyo 3GPeKTMBHO pewaTb 33[aum, cToAalme
nepep, opraHaMu A03HaHUA U NpeaBapUTENbHOIO
cnencTeus, B 0COBEHHOCTU Ha MepBOHAYaIbHOM
sTane pacc/iefoBaHNA YroNIOBHOIO AeNna.
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TO THE QUESTION OF THE LEGAL NATURE OF A SUSPECT DETENTION IN CRIMINAL PROCEEDINGS
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Review. This article discusses the problem of apprehending a suspect detention in criminal proceedings. Based
on the analysis of various approaches to the detention of a suspect, scientific discussions and resulting conflicts
of criminal procedure law, the article provides a conclusion about the multifaceted, multi-level nature of this
doctrinal and legal categories, its manifestation in four different roles: as coercive measures, as procedural
combinations, as tactical operations and as a set of sensitive activities.

Such an approach, according to the author, makes it possible to reconcile existing viewpoint and gives impetus
to further consolidated the development of the theory and practice of detention of a suspect.

Keywords: the interrogation of a suspect, bringing the detainee, detention of a suspect, a personal search of
the detainee, the criminal procedural measures of coercion of a suspect, police procedural, investigative actions
combination tactical operation, the actual detention.
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