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AHHOTAIIUA

Hacrosimias crarbs ocBellaeT colepXaHWe BBICTYIUIEHHMsI aBTOpa Ha BCEPOCCHMCKOM HayyHO-
NPaKTUYECKO KoH(epeHLnH «/lokazaTeabCTBEHHOE 3HAUSHHE 3a[epXKaHus: 32 U MPOTUBY, IPOBEICHHOM
26 centsi6ps 2018 1. Ha ropuguueckom (akynsrere CamMapcKoro HalMOHANIBHOTO MCCIIEJ0BATENbCKOTO
yHuBepcuteTa uMenH akagemuka C. I1. Koponesa.

B crarbe aHanmu3MpyroTcs MPUYMHBI BO3HUKHOBEHMS Auckyccuu «TapacoB vs PoccuHCkuin» mMexnay
aBTOPOM U 3aBeIyHOLIMM Kadeapoil YrojloBHOro mpaa M mnpoiecca MHctutyta mpasa bamikupckoro
rocynuBepcurera npodeccopom A. A. TapacoBbiM O MO3HABaTENbHOW / HEMO3HABATENbHOW CYIIHOCTH
3aJep>KaHusl JMLA 110 MOJO3PEHUIO B COBEPLICHUH MTPECTYIICHHUSL.
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«BHEILIHETOY, «I0MpoLeccyaabHOro» obecnedeHus OaronpusaTHOrO pesKkuMa 10Cy1eOHOro MPOM3BOACTRA,
a TpoLecCyallbHOE pEeLIeHHWE O 3aJepKaHUM HEe HMMEeT «BBICOKOrO» IPaBOBOIO CMbICIA, KOTOPBIH
BKJIa[IbIBACTCS B MHbIE PE30JIFOTUBHBIE AKThl MPEIBAPUTEIBHOIO PACCIIEI0BAHUSI.

KnrwueBble cioBa: 3aICpKaHue MOAO03pEBACMOro, MEpbl MPUHYKACHHSA, MO3HAHHUE B YIOJIOBHOM
npouecce, NpoTOKOJI 3a1€prKaHuA MOA03pEBACcMOro, (baKTI/I‘IeCKOC 3aCpiKaHue.

HOutupoBanue. Poccunckuit C. Bb. uckyccus «TapacoB vs PoccuHCKMil» O 3afepkaHuM MOJ03PEBaeMOro:
noziBe/ieHue nepBbix utoros // FOpuandeckuit Bectuuk Camapckoro yHuBepeureta. 2019. T. 5. Ne 1. C. 13-19. DOI:
https://doi.org/10.18287/2542-047X-2019-5-1-13-19.

@ ® This work is licensed under a Creative Commons Attribution 4.0
B International License.



14

FOpunuyeckuii BectHuk CaMapckoro yHUBepcuTeTa

Tom5 Ne1 2019

DOI: 10.18287/2542-047X-2019-5-1-13-19
UDC 343.125.5

Submitted: 10/1/2019
Accepted 24/11/2019

S. B. Rossinskiy

DISCUSSION «TARASOV VS ROSSINSKIY» ABOUT DETENTION
SUMMING UP THE FIRST RESULTS

OF THE SUSPECT:

© Rossinskiy Sergey Borisovich (s.rossinskiy@gmail.com), Doctor of Law, associate professor, professor
of the Criminal Procedure Department, Kutafin Moscow State Law University (MSAL), 9, Sadovaya-Kudrinskaya
Street, Moscow, 125993, Russian Federation.

Subject of Doctoral thesis: «Concept of the formation of “non-verbal” investigative and judicial actions results
in a criminal case». Author of 150 scientific works, including textbooks and monographs: «Search in the special
operation form» (2003), «Results of “non-verbal” investigative and judicial actions as a type of evidence in a criminal
case» (2015), «Mechanism of formation of the results of “non-verbal” investigative and judicial actions in criminal
proceedings» (2015), «Investigative actions» (2018), «Detention of the Suspect: the Constitutional Intersectoral
Approach» (2019).

Research interests: criminal procedural evidence, preliminary criminal investigation.

ABSTRACT

This article describes the content of the author’s speech at the conference «Act of detention as evidence
in criminal proceedings: Pros and Cons» (September 26, 2018, Samara National Research University,
Faculty of Law).

The author analyzes the reasons for the discussion «Tarasov vs Rossinskiy» between him and professor
A. A. Tarasov about the nature of detention of a person suspected of committing a crime.

The author concludes that detention actually remains a «police» act, which is used for maintaining
proper investigation. And the procedural decision to detain does not have a «high» legal meaning, which is
found in other resolutive acts of preliminary investigation.

Key words: detention of a suspect, coercive measures, knowledge of the criminal process, protocol of
detention of the suspect, actual detention.
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26 centsaOps 2018 r. Ha ropuauueckoM da-
KyasreTe CaMapckoro HalMOHAJIBHOIO —HCCIeno-
BaTe€JbCKOTO  YHUBEPCHUTETa HWMEHH aKaJeMHKa
C. I1. Koponesa Oblsia mpoBeieHa BCepoccuiickas Ha-
y4HO-NpakTHueckas kondepenus (B popme kpyrioro
crona) «/lokazarenbcTBEeHHOE 3HAYEHNE 3aIePKAHNS:
3a 1 npoTtuBy. [loBomom njsi ee mpoBeneHusl Mociy-
JKuna HayuHas auckyccus « TapacoB vs PoccuHckuiny,
pasropeBlLasicsl HEKOTOPOE BpeMs Ha3aJ MEXJy aBTO-
POM 3THX CTPOK U 3aBeIYIOLMM Kaeapoii yroloBHO-
ro npasa u npouecca MHcrutyta npasa baukupckoro
rocyHuBepcurtera npodeccopom A. A. TapacoBbiM 0
MO3HABaTeNIbHOW / HEMo3HaBaTEeIbHOW CYLIHOCTH 3a-
JiepKaHusl IMUa 1Mo MOA03PEHHUIO B COBEPLICHUH TIpe-
CTYIUICHHS B KOHTEKCTE MeW HeJaBHO YLIEIIeTO U3
xu3Hu nipoeccopa C. A. Ileticdepa (1924-2017).
Moneparopom KoHdepeHLInr 1 HayuHbIM «apOUTpOM
Cropon» BbICTYNHII 3aBeytoluii kadeapoi yroiaos-
HOTO Tpolecca, MpaBoCyaust U MPOKYypPOPCKOro Haj-
3opa MI'Y umenu M. B. JlomoHocoBa mpodeccop
JI. B. T'onoBKO, KOTOPBIi JTFOOE3HO MPEIOCTaBUII MHE
BpeEms, HGO6XOIU/IMOC JJid apryMEeHTHPOBAaHHOI'O HM3-
JIO)KEHUS! CBOEW MO3ULMHU B BBILLIEYNOMSIHYTON MoJie-
Muke. OCHOBHOE COlepXaHWE W Pe3yJbTaTbl CBOETO
BBICTYTUICHUS] MHE ObI U XOTEJIOCh OCBETUTh B paMKax
HACTOSIILIEH CTaThH.

Huckyccus «TapacoB vs PoccuHCKMi?» BO3HMKIIA
B CBSI3M C IIMKJIOM MOUX paboT Mo rnpodiiemam 3ajaep-
YKaHWS TI0I03peBaeMoro, yBuaeBmnx cBeT B 2017—
2018 rr., KoTOpble OBLTH BEChbMa OOCTOSITETHHO HC-
cnenoBadbl A. A. TapacoBbIM U BbI3BAJIU € €r0 CTO-
POHBI psifl KpUTHYEeCKUX 3amedanuit [11, c. 63-67].
B cBsi3u ¢ 3TUM s mocuMTan HEOOXOAMMBIM MPOIOI-
XKMTb 3aT€SHHOE M, KaK MPeACTaBUIOCh, BECbMa MH-
TepecHOe M TMepcleKTUBHOE oOcyxneHue. BecHol
2018 1. MHOIi OBLIT TOATOTOBJIEH «OTBET» HAYYHOMY OIl-
MOHEHTY, HECKOJIbKO M03/1Hee OMmyOIMKOBaHHBIN B KYp-
Halle «AKTyanbHble MPOONEMbl POCCHUICKOTO MpaBay»
[9, c. 134-146].

BwMmecte ¢ Tem Bpems uzet Brepea. A MHE He XO-
TeNOoCh Obl MPOCHBITh HAYYHBIM KOHCEPBATOPOM,
JOrMaTHYHO 3aLMKJIMBIIMMCSI Ha BBICKa3aHHBIX pa-
Hee Mo3ulMsX. S crapaloch NBUrathes Aaliblile, aua-
JIEKTUYECKH DPa3BUBaTh BbICKA3aHHbIE paHee WIEH,
YaCTHUYHO MEPEOCMBICIINBAs 3aTPOHYThIE B MPEKHUX
nyOonMKauusax NpooaeMbl U BApUaHTbl MX BO3MOXKHOTO
peweHusi. Tem Gosee 4TO BBILICYTIOMSHYTAsl CTaTbs
A. A. TapacoBa Mo3BoJujia 3aHOBO «HE3aMbIJICHHBIM
[71a30M» B3MJISIHYTh Ha CBOM PabOThl, 334aThCs BOMPO-
camH, Io4YeMy OHH He B MOJIHOM Mepe ObLUTH MO3UTHB-
HO OLEHEeHbl HAay4YHOW OOLLECTBEHHOCTbIO, BOCIIPHU-
HSITBI HE COBCEM TaK, Kak Obl TOr0 XOTeJIOCh, B UeM
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cnaboCTh MOMX JIOBOJIOB U apryMEHTOB, HaJl YeM ellie
npeacTouT nopaborats U T. 4. U 3a 310 51 B ouepen-
HOW pa3 BbIpakalo MPHU3HATENLHOCTh CBOEMY ApYTY
Y HOBOMCIIEYEHHOMY OMIOHEHTY.

3a ucTekiiee BpeMsi aBTOP 3THUX CTPOK HAKOHELl-
TO cyMmenl 00OOLIMTh BCE CBOM Pa3pO3HEHHbIE HIEH
U CYXACHMSI, «IOCEIUTh MX MOJ OAHOW KpbILIEH»,
MHTErpUpOBaTh B PaMKax €IMHOTO Hay4YHOro Tpyda —
MOHOrpauH, MNOCBALICHHOW KOMIJIEKCHOMY pac-
CMOTPEHHIO Pa3lMYHbIX aClEeKTOB 3aJep)KaHusl MoJa0-
3peBaeMOro B YroJlOBHOM CyJOMNPOW3BOJACTBE B KOH-
TEKCTe KOHCTUTYLMOHHO-MEXKOTPACIEBOro MOAX0Aa
[10, c. 9-168]. Ilpuuem B xome pabOThl Hal KHUTOH
NpPUILIJIO MOHMMAaHWE KaKOM-TO HEeNO0CKa3aHHOCTH,
ypa3yMeHHe TOro, 4TO 3aJeplkaHhe M0103peBacMo-
ro mpennonaraer Kyzna Oojee miryOokue MpoOiIeMsl,
4eM Te, KOTOpbl€ SIBUJMCH MPEIMETOM IOUCKYCCHH
«TapacoB vs PoccuHCKMiIl» U KacaroTCsl ero no3Hapa-
TeNIbHOTO / Hemo3HaBaTeJbHOro xapakrepa. Kcraru,
BIIOJIHE BO3MOJYKHO, YTO Pe3y/bTaThl MOUX MOCIEIHUX
Hay4YHbIX U3bICKAaHUH CTAHYT MMOBOIOM s elie Oonee
JKApKUX CMOPOB M MOJHUMYT BOIMPOCHI 3aAepKaHHs
MO03pPEBaEMOro Ha HOBYIO CTyNEHb Pa3BUTHs. A MO-
XeT ObITb, HA0OOPOT, OHU MO3BOJIST AOCTUTHYTh 1OK-
TPUHAIBHOTO KOMIIPOMHKCCA, B ONPENEICHHON cTene-
HU MTPUMHUPUB CYLLECTBYIOILNE TOUKH 3PEHHUS.

B mo6om cnydae pasmbllIEHMS] [0 MOBOAY
nuckyccun «TapacoB vs PoccuHCkMil» mpuBenu K
yOSXKIEHUIO O €€ HECKOJbKO MOBEPXHOCTHOM, AaXe
MCKYCCTBEHHOM XapakTepe, OOyCIIOBJIEHHOM JIBY-
Msi (akTopaMH: a) OCOOEHHOCTSIMU HOPUANYECKOH,
B YACTHOCTH YTOJOBHO-MPOLIECCYANbHOW, HAayKH;
0) cneunuKoil HAUMOHATLHON CUCTEMbI YTOJIOBHOTO
cyznonpousBoacTsa B PO.

[lepBbiii pakTop 3aKntouaeTcs B TOM, YTO BCE UHBIC
(moMHMMO rOpUCTIpYIEHIIMK) O0acTH 3HAHUS, KaK U3-
BECTHO, CTOAT HA JBYX OCHOBHBIX «KHMTax»: TEOPHUH
u npaktuke. [IpyyeM MMEHHO MpakTHKa W SBJSETCS
MHMKaTOpOM MPaBUIbHOCTH MM OLIMOOYHOCTH TOH
i uHOM Teopuu. OO 3TOM MHcalld MPENCTaBUTENH
MHOTHUX (PHUITOCOPCKUX HIKOJI U TEUSHUH, B HACTHOCTH
MapKcu3Ma-JieHMHu3Ma. Eciiu GpUu3MK-TeopeTuK BbI-
BE/IET HEBEpHYIO (OpMYyNy, TO MH)KEHEP HE CMOXET
BOCIIOJIB30BATLCS €l B CBOEH MPAKTUYECKON JESATENb-
HOCTH, UHa4€ PYXHET JJOM, HE B3JIETUT CaMOJIET U T. [I.
Ecnu yueHble-MenuKu MpUAYT K HEMPaBUIbHBIM Bbl-
BOJIaM, TO BPauu OKa)KyTcsl OeCCUIIbHBI B ISHEHUH TeX
WK UHBIX Oone3Heit u T. n. K coxkanenuto, uHorna ve-
JIOBEYECTBO IJIATUT 3a MOn0OHbBIe OMIMOKH TOPOTYIO
LIEHY, HO TeM HE MEHEee WX OYEBHIHOCTb PAHO WM
MO3JHO CTAHOBUTCSI OECCMOPHONH M MPOCTO BBIHYX-
JaeT rnepecMaTrpuBaTh Ty WM MHYIO Teoputo. JlocTa-
TOYHO XOTS ObI BCTIOMHUThH TECOPETUUYECCKUEC MPOCUECTHI
HallX JOCTONMOYTEHHBIX MPEAKOB B HaCTU ABUKCHUSA
3emnu Bokpyr ConHua, KOTOpble ObLIM OKOHYATEIbHO
BBISIBIICHBI Wb B 1582 romy csaTeiiield koMuccu-
eil Bo mase c¢ [lanoi I'puropuem XIII u npusenu k
HeO6XOIlI/lMOCTI/l BBC€ACHHA B CTpaHaXx KaTOJIUYECKOIo
Mupa HoBoro ['puropuanckoro kaneHaaps. Eue onun
MOKa3aTebHbIi MPUMEpP — MOMbITKH CPEIHEBEKOBbIX
MEIMKOB JIEYUTh paclpoCTpaHEeHHbIe B EBpore BeHe-
puueckue 3a0oyieBaHUsI PA3IMUHBIMU Tpernaparami,

W3TOTOBJIEHHBIMM Ha OCHOBE PTYTH (KCTaTH, OAHHUM
W3 TMEpBBIX 3TOT METOA MPEIIOKHUI M3BECTHBIA He-
Mmenkuii Bpau [lapariennc). [lonoOHas Teopus, OKoH-
yarenbHO OnpoBepruyTtas auwb B XIX Beke, cTonna
JKM3HU MHOTHM Thicsi4aM MH(ULUMPOBAHHBIX JIIOACH,
YMHPaBLIMX OT OTPABJICHHS BPEAHBIMH MapaMHu.

CoBceM npyroe neno — npaBoBas, B TOM YHCIE
YrOJIOBHO-MIpOLIECCYalibHasl, Hayka (AOKTpuHa). Bo-
NepBbIX, BBUIY CBOErO OOILECTBEHHOIO XapakTepa
TEOPETHUYECKHE MPOCUEThl YUEHBIX-IOPUCTOB B MPUH-
LIMII€ HE CTOJIb 3aMETHBI M OYEBH/IHBI, KaK, HapHUMeED,
B QU3MKe, XMMUH, OUOJIOTUH WM MEAMLIMHE; UHOTIA
JUTS. OCMBICIICHUS W TIOHUMaHMs MOJ0OHON OIIMOKH
TpeOyeTcst He O/THa COTHSI JIeT.

A BO-BTOpbIX, B (pyHIAMEHTE IOPUCHPYICHLMH T0-
MHMO TEOPHH U TMPAKTHUKH JIKUT eIlle TPETHH «KUT» —
3aKOHOAATENbCTBO (HOPMATHUBHBIE aKThl), TO €CTb
COBOKYMHOCTb ()OPMajbHO YCTaHOBJIEHHBIX TIOCY-
JapcTBOM 0011e00s3aTeNbHbIX MpaBUi MOBEACHHUSI.
N B 3T0i1 cBA3M MpeacTaBiseTCs, YTO MHOTHE CyLle-
CTBYIOLLIME B TPaBOBOH chepe mpolieMbl U TPYIHOCTH
00yCIIOBJIEHb UIMEHHO CEPbEe3HbIMU PACXOKICHUIMU
KaueCTBEHHOW Hay4yHOW JOKTPHHBI C pe3yibTaTaMU
MPaBOTBOPUYECKON AESITEIBHOCTH.

IToueMy Tak MpPOMCXOAMUT, MOYEMY AEHUCTBYHOLIEE
3aKOHOJATEJIbCTBO JaJieKo He Oe3rpeiiHo W B psizie
CllyyaeB MPOTHBOPEUUT Pa3syMHbIM AOKTPHUHAIbHBIM
MOCTyJIaTaM M KOHLIENLMSAM — BONPOC KpaiHe CIoX-
Hblil, HEOTHO3HAYHbIH, YIIMPAIOLIUICS B LBl KOM-
TUIEKC Pa3IM4HBbIX MPUYMH. Buaumo, otyactu 310
CBSI3aHO C BbILIEYKa3aHHBIMU TPYIHOCTSIMH B ITPOBEP-
K€ MPaBUJIBHOCTH WM OLIMOOYHOCTH TOW WIIM UHOM
TEOPUM; OTYACTH — BBUIY CIIO)KHOTO HOPMOTBOpUE-
CKOro mpotecca, 00ycloBI€HHOro He0OXOIMMOCTbIO
JOCTHKEHHS KOMIPOMMCCOB MEXKIy pPa3TMYHBIMU
COLIMAJIbHBIMU TPyMNMaMH, rOCyJapCTBEHHBIMH Opra-
HaMM U MPOYMMH 3aHHTEPECOBAaHHBIMU CyObEKTaMH;
OTYaCTH — MPOCTO U3-32 HU3KOTO KauecTBa paboThlI 3a-
KoHonarens u T. 1. [la u BooO1e naHHBIE MPOOIEMBI
MMEIOT Kyza 0ojiee KOHLENTyalbHbI XapakTep, Tpe-
OylOT CaMOCTOSITE/IbHOIO MCCIENOBaHUA M BpSA JIH
MOAJIEKAT CTOJb MOAPOOHOMY OCBEILEHHMIO B paMKax
HACTOSLLEN CTaTbU.

CTOHUT OrpaHUYMTHCS JIMIIb KOHCTaTalKed caMo-
ro ¢akra 00 OTCYTCTBHM COTJIACOBAHHOCTH MHOTHX
JOKTPUHAJIBHBIX MOCTYJIaTOB C COOTBETCTBYIOLIMMHU
MOJIOKEHHUSMHU  JIeHCTBYIOLEr0 3aKOHOJATENbCTBA,
KOTOpPbIE CaMbIM HEraTUBHBIM 00pa30M CKa3bIBalOTCsI
Ha MPaBONPUMEHUTENbHON npakTuke. Creuanicram
B 00JacTH CyIONPOM3BOACTBA M3BECTHO MHOXKECTBO
MOJOOHBIX «OOJIEBBIX TOUEK», KOTZa TEOpHs TbITAeT-
cs1 TIO/IcKa3aTh HanboJee pa3yMHBIN M pallMOHAIbHBIN
crocob MoBeeH s, a 3aKOH ero MPsiMO 3aNpeliaeT, He
npeaycMaTpuBaeT WM MperoiaraeT Takod mpoiec-
CyaJlbHbI PEXHUM, MPHU KOTOPOM JaHHbIH alropuTm
CTaHOBUTCS POCTO OECCMBICIIEHHBIM.

B 371011 cBs131 X0TE0Ch ObI HEHAIONTO OTBIICYLCS OT
YTOJIOBHOTO Mpoliecca U MpoaHaIu3upoBaTh JeHCTBHS
XUpypra nepej ylajieHUeM anneHguuura. Muoromner-
HHE Hay4Hble M3bICKaHHs B O0JAacTH MEOULMHBI MO-
3BOJIMJIM BBIPA0OTaTh Psii MPOCTEHIINX TpeOOBaHUH,
KOTOPbIE BBINOJHSIET KaXKbld Bpay, MPUCTYNAIOLLUKI
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K OIepalyu: TILATENbHO BBIMBITH PYKH, HaJ€Th pe3H-
HOBBIE TMEpYaTKH, 3apaHee MPHUIOTOBUTH CTEPUJIbHbIE
WHCTPYMEHTHI U T. 1. CeroaHs Bpsiz JIn KTO-TO HE CO-
[JIACHUTCSI C MPaBUJIaMHU MOAOOHON MMIHEHBI.

A nanee cieqyeT MBICIEHHO MPEACTaBUTh, YTO
CYLIECTBYET HEKMH 3aKOH WiM mnpuka3 MuH3npasa
Poccuu, npsiMo npeanuchiBarOLMi NPOU3BOAUTD MO-
JOOHbIE ONepaluy He B pe3MHOBBIX, a B pabouuX TpH-
KOTaXKHBIX MepyaTkax v He CTEPUIIbHBIM CKasbIeeM,
a HOXOM, MpeIHa3HAYeHHBIM JUIS Pa3leNKH TYLIH
KPYITHOTO ’KMBOTHOTO.

B kakoMm nonoxkeHnn okaxketcst xupypr? OueBua-
HO, CTaHEeT M300peTaTh Kakhe-TO CIOXHbIe «00Xoa-
HbI€» MYTH, MO3BOJAIOLIME KAaYE€CTBEHHO MPOBECTH
OMepaLuio B yCIOBUAX AEHCTBUS Oojee yeM CTpaH-
HOrO HOPMAaTHBHOIO akra. bynyT nau 3TH Bompochbl
MPEeIMETOM OOCYKIEHHUSI Cpely YYEeHbIX-MEeINKOB?
Koneuno, 6ynyT. [Ipuuem camble kapkue AUCKYCCHH
pasropsTcs MMEHHO B YacTH MPaBOMEPHOCTH / Hempa-
BOMEPHOCTH 3THUX CaMbIX «OOXOAHBIX» MyTeH.

KoHeuHo, mpuBeneHHBIH NpUMep YXK CIHUIIKOM
Kypbe3eH U (anTacThueH. OQHAKO BHUMAaTENbHBINA
yuTarenb, pa3Ouparouiics B BOMPOcax yroJoBHOTO
CYIOITPOM3BOACTBA, O3 Tpy/la HalWIeT B HEM MPSIMYIO
aHaJIOTHIO ¢ mpeaMeToM auckyccuu «TapacoB vs
Poccunckuii» 1Mo moBoay MO3HABATENLHOTO / HEMO-
3HaBaTEbHOIO XapakTepa 3alepXaHus JuLa Mo Mno-
JO3PEHHIO B COBEpIUEHUM NpecTyruieHus. Benp Bce
CBSI3aHHBIE C HEll BONPOCHI M0 CYTH YIIUPAIOTCS B OIHY
Cepbe3HyI0 NpobieMy — MpodsieMy UCIONIb30BaHUS B
JIOKa3bIBaHWU PEe3yJbTaTOB HEMpoLlecCyallbHOM (ore-
PaTHBHO-PO3BICKHON WM aJMHHHUCTPATUBHOM) nes-
TENbHOCTH MPAaBOOXPAHUTENBHBIX OPraHOB, KOTOPbIE
OCYILECTBISIOT (DAKTUUECKUIT 3aXBaT U AOCTaBIEHUE
3a/lep’KaHHbIX K I03HABATENIO UJIH CIIeI0BaTeNo.

Bonboe, B HEKOTOPBIX cllyyasix Aake KIHUeBOe,
MO3HABaTeIbHOE 3HAYEHHWE PEe3YJIbTaTOB HEempolec-
CyaJIbHOH [esITeIbHOCTH (ONEepaTMBHOIO JKCMEpH-
MEHTa, MPOBEPOYHON 3aKYyINKH, JIMYHOTO AOCMOTpa
U T. I.) — 5TO HEOCHOPHMbIH (akT, mpu3HaBaeMbIi
BCEMM CIELMANUCTaMM, pPaboOTaloMMHU B JaHHOM
Hay4YHOM Hampasnenuu [1, c. 284; 3, c. 7; §, c. 4].
OpHako yroioBHO-MpoLeccyaabHbIN 3aKOH, B YaCTHO-
ctH cT. 89 YIIK PD, nomHOCTBIO OJIOKUPYET BO3MOXK-
HOCTb MX HCIMOJIb30BaHUs B MPOLIECCE AO0Ka3bIBaHUS
MO TMPUYMHE UX HECOOTBETCTBHS TPeOOBaHHUSAM Yro-
JIOBHO-TpoLieccyanbHON (GopMbl, HEOOPEMEHEHHOCTH
rapaHTUsIMU J0OPOKAYECTBEHHOCTH.

[IpencraBnsercs, 4To MMEHHO OTCIOAa U OepeT Ha-
4aJio MOMCK TeX CaMbIX «OOXOIHBIX» MyTeH, M03BOMS-
IOLIMX KauyeCTBEHHO coOparh [0Ka3aTelbCTBEHHYIO
0a3y B yCIOBHUSIX IE€HCTBUSI HECOBEPLUEHHOIO HOpMa-
THUBHOIO aKTa. A OJHUM HUX TaKUX MyTeH Kak pa3 u sB-
JAC€TCA UACA O MpUAaHWHK MMO3HABATCJIbHOI'O 3HAYCHU S
NpPOTOKOJTY 3aAepkaHus. JJocTaTouHO BCIIOMHUTD BbI-
CKa3zaHHYI0 1o 3ToMy noBoay nozunmio C. A. efide-
pa. IlpuBoas yxxe ctaBlIMiA NpUTUeid BO A3bILEX NMPU-
Mep O 3aJep:KaHUM B HOYHOE BPEMS COTPYAHHUKAMHU
MWJIHMLIMU MTPU BbBIXOAC U3 MaradnvHa 4e€JOBE€Ka C TpaH-
3UCTOPHBIM TEJIEBU30POM, ABYMs (hoToanmaparami,
TpeMsi MAarHUTOQOHAMH M DIIEKTPOTUTAPOH, YUEHbIN
nosaraj, YTo OTOOpa)kKeHHE BCEX JTHUX CBEICHH B

MPOTOKOJIE 3aJep KaHusl MO3BOJISET MPUAATh UM Haj-
JekKalllyo mpoueccyaibHylo GopMy M JOKazaTelb-
CTBEHHOE 3HaueHHe. Torna kak B MPOTHBHOM cilyvae
OHM MOTYT OBbITb 3aMKCHPOBAHbI JHLIb PANoOPTOM
COTpYAHMKA OpraHa BHyTPEHHHUX JieJl, KOTOPbIi, B OT-
JIM4Ke OT MPOTOKOJA, MPOLIECCYabHBIM TOKYMEHTOM
He sBhsieTcs [12, ¢. 65-66].

HckpenHe Gonest ay1woii 3a pa3BUTHE YrOJOBHOTO
cynonpoussoactea, u C. A. llleiidep, u A. A. Tapacos
B CBOMX JIOBOJAX MUCXOIST HE U3 CYry0O NOKTPUHANb-
HBIX MO3WLMMH, @ U3 peanbHbIX BO3MOXHOCTEH Clieli-
CTBEHHOMW MPaKTUKH, OTPAaHUYEHHON paMKaMH JaJleKo
HEe COBEpILIeHHOW mpoueccyanbHol (opmbl. MHBIME
CJI0BaMH, y4€Hble Kak Obl MOJICKa3bIBAIOT MPABOIPHU-
MEHMTENIO0 €IMHCTBEHHO «AOMYyCTUMBIHY» MPUKIa-
HOW BBIXOJ] M3 OIOOHOM CHUTYyaIUH.

BropbiM (axkTopom, MOBAMSIBIIMM Ha BO3HUKHO-
BeHHe nuckyccuu «TapacoB vs PoccuHckuii», kak
y’Ke OTMeuajoch BbIlle, SBsieTcs crneurdpuka cio-
skuBlLeics B Poccuiickoilt @enepauuu BBUIY LIEJIOT0
psiia MpUYMH U UCTOPUYECKHUX KaTakin3MoB XX Beka
0co00i, caMOOBITHOM, TaK CKa3aTh, HALMOHAJILHOM
MOJIEJI YTOJIOBHOIO CYIOMPOM3BOACTBA, MpeArnoa-
raroiieid MHTerpaumio «KJIaCCUUYECKHUX» CIeICTBEH-
HbIX MOJIHOMOYMUH C «IOJUMUEHCKUMUY», OTHOCSILEH
npoueccyanbHyl0 (pyHKLUHIO NPeABapUTENILHOIO pac-
CJI€I0BaHUsI K KOMIIETEHLIMH «CHJIOBBIX» MUHUCTEPCTB
u BeaoMcTB. [IpencraBnsercs, 4To OCHOBHOM «pa3pbiB
B 1enm» rpousouien B 1928 romay, koraa HapoaHbIe clie-
JoBatey OblJIM BbIBEAECHBI U3 BEACHUS Cy[0B U MOJHO-
CTbIO MOAYMHEHBbI OpraHam npokypatypsl (Hapkomary
IOCTULMN). A KapaAMHAIBHbBII NpoLecCyalbHbIN «Iepe-
JIOM» B 9TOM 4acTH CIy4usicsi BO Bpems peopMbl yro-
JIOBHOTO CYJOIMpOM3BOACTBa KOoHLA 1950-x — Hawana
1960-x romoB, ¢opMaibHO Jierajii30BaBUICH MPaBO
crefoBarelis Ha 3aiep)kaHue Mo03PeBaeMoro.

OueBuaHO, B 3TOM M KPOETCSl OCHOBHAs NPUYMHA
3aJI0)KEHHOM B COBETCKOE MPOLeCcCyalbHOE 3aKOHOAA-
TENbCTBO TPAAULMU O(GOPMIIEHHs MPOLIECCYanbHOTO
peLleHHs O 3a/epKaHWK MOA03PEBAEMOro He MocTa-
HOBIIeHHeM, a mpotokosniom [10, c. 114-119]. B aroii
CBSI3M HEOOXOOMMO HAallOMHHUTb, YTO MMEHHO MPOTO-
KoJibHast (opma (ukcauu BO MHOTOM MOBIHMsIIA Ha
MO3ULK aBTOPOB, OTHOCSLIMX 3aJiepKaHKe NMoAo3pe-
BAaeMOTr'0 K YMCIy CIEACTBEHHbIX AEHCTBUI U, TAKUM
00pa3oM, BBIABHUTralOIIMX TE3UC O €ro Mo3HaBaTellb-
HOH HaNpaBJIEHHOCTH.

Kcraru, u3HavyasbHO MPOTOKON Kak JIOKYMEHT,
(uKcUpyromuid NeHCTBUS MO 3aJepKAHUIO TOI03pe-
BaeMOro, BOoO11Ie HEe UMeJl HUKAKOro NpoLecCyalbHO-
ro Xapakrepa, a Mo3MLMOHUPOBAICS KaK CIIy>KeOHbIH
MUJMUEHCKUA [TOKYMEHT, COCTaBJIIEMbId Ha MecTe
3anepkaHus. BrniepBble OH OblT pernaMeHTHpOBaH
B MHCcTpyKumu 06 opranuzanuu munuiuu 1918 rona.
B npumeyaHuu k 1. 2 ¢T. 28 3TOro HOPMAaTUBHOT'O aKTa
yKa3bIBaJIOCh: «O Ka)10M Cilyyae 3a7ep>KaHus COBET-
CKass MUJIMLUSA COCTABJIACT MPOTOKOJ C TOYHBIM 000-
3Ha4YeHHWEeM MecCTa, JHsS U Yaca 3aJep)KaHus, a paBHO
OCHOBaHUSI IPUMEHEHMUSI 3TOI MEPBI».

Bce ykazanHble obOcTosiTenbcTBa elle pa3 Mof-
TBEPXkKAAIOT, UTO (DEHOMEH 3aliep)KaHusi MoI03peBac-
MOI'0 HE yNHUpaceTCsd JIMLIb B 3aJI0)KCHHBIC B NPEAMET
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auckyccun «TapacoB vs PoccuHckuid» BOmpochl,
a oOycnoBneH Kyzna Oonee CIOKHBIMM MpoOieMaMu.
Hdymaertcs, uTo peluarb 3TH NpoOieMbl CleAyeT He Mo-
CPEICTBOM TOJIKOBAaHHUS 3aKOHa (He Aepxa nepen co-
00l OTKpBITHIH YTONOBHO-TIPOLIECCYabHbII KOACKC;
OH JIOJDKEH JieKaTb IAe-To cOOKY), a ¢ METONOJIOrH-
YEeCKHMX MO3MULMHI — NMPU YETKOM U SICHOM NMOHUMaHHUU
Lesieit JaHHOTO MPaBOOrPaHUYUTEILHOTO MEXaHU3Ma.

KakoBbl ke Lenu 3aaepikaHusi MOA03peBaEMOro?
AHanu3 a0coNOTHOrO OONbLIMHCTBA HAay4YHbIX MMO3H-
uuii mo naHHoMy moBoay [2, c. 11; 4, c. 140; 6, c. 30; 7,
c. 181] mpenomnpenenser BNojgHe O4EBUAHBIN BBIBOJ;: OC-
HOBHasl LieJb 33/IeP>KaHusl T0103pEBaeMOro — 31o 00e-
CMEYEHHE HAXOXKICHMsl JIMLA «IIPU YTOJOBHOM [EJe,
TO €CTb B YCJIOBHUSIX MPOLIECCYaTIbHON JOCTYMHOCTH IS
MPOU3BOICTBA C €r0 YYaCTUEM CIICICTBEHHbIX ACUCTBUIA
Y MHBIX MPOLIECCYaIbHbIX MTPOLIEYP, HANPABIEHHbIX HA
YCTaHOBJICHHE €r0 NPUYACTHOCTH K COBEPLUECHHMIO ITpe-
CTYIUICHUsI U PELLIEHHE BOMPOCa O BO3MOKHOCTH TIpUMe-
HEHMs K HEeMY 3aKJIFOUEHHUS! MO, CTPaXKy WK J0MallHe-
ro apecta. B kauecTBe JOMOJIHUTENBHBIX, HO HE MEHEee
BOXHBIX LENel 3aiepKaHHs MOA03pEeBaeMOro clemy-
eT Ha3BaTh: a) BOCIPEMSATCTBOBaHUE APYrUM (opmam
NPOTHUBONEHCTBUS paccieoBaHUIO (BO3NEHCTBUIO Ha
CBUIETENEH, SKCIIEPTOB, YHUUTOXKEHHIO 10Ka3aTeNIbCTB
U T. 11.); 6) peceyeHre NHOM MPECTYMHOW NeSTeNbHOCTH.

CnoXHbBI KOMIUJIEKCHBIN XapakTep 3aJep)KaHus
nojo3peBaemMoro (akTruueckoe 3aaepikaHue — J10-
CTaBJICHHE — COCTaBJICHHWE MPOTOKOJIA U T. 11.), Mpea-
MOJIaralolii ero MHOrOrpaHHOCTb, HEOAHOPOIHYIO
NpaBOBYIO MPHUPOAY, HEBOJbHO HABOIMT Ha 3aKO-
HOMEPHBI BOMPOC: @ B KAKOM KOHKPETHbI MOMEHT
4eJIOBEK pealibHO OKa3bIBaeTCsl BO BJIACTH MPaBOOX-
PaHUTENbHBIX OPraHoOB W JIMILAETCS BO3MOXHOCTH
cBOOOHO pacmoiarath co0oi?

OTBeT Ha Hero OYeBUAEH. DTO MPOUCXOAUT OIHO-
BPEMEHHO C TaK Ha3blBaeMbIM (PaKTHUECKUM 3anep-
JKaHWeM (3aXBaTOM), SIBJISIFOIIMMCSI CaMbIM TEPBBIM
(momporeccyalbHbIM) 3TanoM Bcei MpoLeaypsl 3a-
JeprKaHusl MO03PEeBAEMOro B COBEPLUEHUH MPECTY-
rieHust. UMEHHO B TOT MOMEHT peajbHO OrpaHHuuu-
BaeTcs mpenycMmorpeHHoe cT. 22 Koncrutyuuu PO
npaBo Ha cBOOOAY U JMYHYIO HEMPUKOCHOBEHHOCTb;
TOrJa e YeNOBeKY NpeloCTaBIIsIIOTCS OCHOBHbBIE
IOpUMUYECKUE rapaHTWuH, oleperaroliye craTyc 3a-
Jep>KaHHOTO U ero MocCieAyolre B3aMMOOTHOILEHHS
C MPaBOOXPAHUTENBLHBIMU OPraHaMH.

[lonmyuaercs, uTo cucTema IeHCTBYIOLIETO 3aKOHO-
JIaTeNbCTBA MPEeoiaraeT BecbMa HHTEPECHbIH (eHo-
MeH. OCHOBHas 11enb NMpsiMo mpexycMorpenHoro YIIK
P® yronoBHO-npoLeccyalbHOro MexaHu3ma J0CTUra-
eTcs 3a paMKaMHM YTOJIOBHOTO CYIOMpPOM3BOACTBA (4a-
CTO Jake 0 BO3OY)KIEHHUSI YTOJIOBHOTO JIea) B XOJe
peanm3anuy CBOMX CIyKEOHBIX MOTHOMOYH JIMIIAMHU,
HE BXOASALIMMH B KPYT YUYaCTHUKOB MPEABAPUTEILHOTO
paccinenoBanusi. OpraHbl J03HaHUSI M NpeABAPUTEIb-
HOTO CJIECTBHUS MOTYYalOT B CBOE BEJICHHE 3a1eprKaH-
HOTO y>e nocJie odoecrevueHrsi HeOOXOIMMBIX YCIIOBHiA
HaxO0XKJICHWA NAaHHOIO JiMllia «IMpU YTOJJOBHOM JCJIC»
(a kak >xe uHaye!), Mpece4eHrss BO3SMOXKHOCTH MOIbI-
TOK BOCIIPENATCTBOBATL UX ACATEILHOCTU U MPOAOJI-
JKUTb KPUMUHAJILHOC MOBEACHHUE.

Ho ecnu Tak, To Kakyto ke Lellb TOraa npecieny-
eT coOCTBEHHO MpoliecCyanbHOE PelIeHUe O 3aaep-
JKQHWW TI0I03PEeBaEMOro, MPUHUMAeMOe B MOPSIKE
cT. 91-92 VIIK P®? Ilpeacrasnsiercs, 4TO JUILIb
Tonbko ofHy. [locpencTBoM cocTaBieHUs] MPOTOKONIA
ClIeoBaTellb OCYLIECTBISIIOT CBOEOOpa3Hy0 MpoLec-
CyaJIbHYIO JIeraJIi3aLMIO IPUHATOTO paHee MoJuLuei
WM WHBIMH TPAaBOOXPAHUTENbHBIMU OpraHaMu aKTa
OrpaHUueHHs KOHCTUTYLIMOHHOTO MpaBa Jiulia Ha CBO-
00ny W IMYHYI0 HEMPUKOCHOBEHHOCTb.

Hcxons M3 mpeponpenesieHHbIX MeXIyHapoaHO-
npaBoBbIMH cTaHnaptamMu U Koncturyuueit PO noa-
XOJIOB, MpOLIeCcCyalbHOE PelleHrne O 3aJepKaHluKu He
NPUBHOCHUT B YTOJOBHOE /€J0 HHUYEro HOBOTO, He
o0ycliaBlIMBaeT HU BO3HUKHOBEHHs, HU HM3MEHEHHUs,
HU TPEKpalleHUs] HUKAKUX MPUHLMIHAIBHO HOBBIX
MpaBOOTHOIIEHWH. Bce ocHOBHbIE mMpaBa (Ha Tele-
(OHHBINM 3BOHOK, Ha YBEIOMJICHHWE 3aMHTEPECOBaH-
HBIX JIMLL, HA 3aLUUTY U T. [.) 337€P>KaHHbIM MOTy4aeT
C MOMEHTa cBoero 3axBara. Kcraru, 3Tv npaBa Takke
HE MMEIOT SIPKO BBIPAKEHHOTO MPOLECCYallbHOTO Xa-
pakTepa M BMOJIHE MOTYT ObITb OOecreueHbl MpaBo-
OXpaHMUTENIbHBIMU OpraHamMH, Hampumep, B COOTBET-
CTBUM co cT. 14 DenepanbHoOro 3akoHa ot 7 dheBpais
2011 & Ne 3-@3 «O noauuum».

ITpoTokon 3anepxKaHus Jaske Heslb3s NPU3HATh He-
KHM «aKTOM MpHeMa-epeaadn» 10CTaBIeHHOro IuLa
13 BEICHUs! IPUBEALLMX €ro COTPYAHUKOB B pacropsi-
JKEHHUE ClIefoBaTels C NepexoioM K MociieIHeMY Beel
MOJIHOTBI OTBETCTBEHHOCTH 32 Cy/b0y JTaHHOTO 4eso-
Beka. Benp cormacuo 4. 1 ct. 92 VIIK P® nportokon
JOJKeH OBbITh COCTaBIIEH He cpasy, a B TeUeHHue 3 ya-
COB C MOMEHTa JOCTaBJIeHUsl. DTOT CPOK YCTaHOBIIEH
JUIsl TIPOBEACHHUS HEOOXONMMbIX AJsl 0OOCHOBAaHHUS
3aJep>KaHusl MPOLECCYaJIbHbIX E€UCTBUM, BO BpeMs
KOTOPBbIX JOCTABIEHHbIN yXe HaXOAWTCS B 30HE OT-
BETCTBEHHOCTH CYyOBEKTa yroJloBHON FOPUCIUKLHH.

IIpeacraBnsiercs, 4To NpoLEcCyalbHOE PELLIEHHE O
3a/iep)kaHUM HEe UMEET «BBICOKOT0» MPaBOBOTO CMbIC-
Jla, KOTOPBIA BKJIabIBA€TCS B MHBIE PE30JIOTHBHbBIE
aKThl MpeIBapUTENbHOIO paccienoBanus. [Iporokony
3aJep KaHus IOA03PEBAEMOr0 B TOM BHIE, B KOEM OH
CyllecTBYeT B 00LIell cucTeMe MPaBOBOIO Peryiaupo-
BaHMA, MO CyLIECTBY Oojiee MOAXOAUT POJb HEKOro
TEXHUUYECKOTO TOKYMEHTA, COCTABIISIEMOrO AJIsl «BHY-
TPEHHEro» MOJIb30BaHUs, HANPUMEP ISl PYKOBOIM-
Tessl cIeACTBEHHOro opraHa B Lensx Oonee 3ddek-
TUBHOTO BEIOMCTBEHHOTO KOHTPOJISl 32 3aKOHHOCTBIO
JesITeNbHOCTH CBOMX MOAYMHEHHBbIX.

He yBepeH, yMeCTHO Jiu 31€Ch IPUBOAMMOE CPaB-
HEHME, HO pELIeHUe O 3aJep>KaHUM I0I03pPEeBaeMo-
ro ¢opMallbHO CKOpee HaloOMHHAeT CBOEOOpa3HbIN
«TPOTOKOJI O HAMEPEHUSIX», MOCPEICTBOM KOTOPOTO
creioBarelsib UKCUPYET CBOM 3aMbiceN Ha JalibHei-
lee TMpUMEHEHHe K JIMIy Mepbl MpecedeHus: ape-
CTaHTCKOro xapakrepa. Kcratu, B JaHHOM KOHTEKCTe
npoleccyanbHbld aKT 3aJep)kKaHus BOOOLIE TepseT
BCSIKMIA CMBICII, TOCKOJIbKY POBHO T€ JK€ caMble HaMe-
peHus1, HO yke OOJIMUeHHbIe B Oosiee pa3BepHYTYIO
MOTHUBHPOBaHHYIO OPMY, BBITEKAIOT U3 CIEIYIOLIEro
M0 MOPSAAKY JOKyMEHTa — XoIaTaiCTBa B Cya O 3aKJIIO-
YEeHUH 3aJICPIKAHHOTO MO CTPAXY WIIM MO JIoMalll-
Huii apect (4. 3 cT. 108 VIIK P®D).
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Takum oOpa3oM, HampaliMBaeTcsi He COBCEM «Tpa-
JMLIMOHHBIN», CBOCOOpa3HbIil, HO TeM He MeHee
€IMHCTBEHHO BO3MOJKHBIM BBIBOA: MpOLECCYaIbHOE
peLLIeHHE CIIeoBaTeNs O 3aepPHKaHUH M0A03PEBAEMOI0 —
JIMLLIHEEe 3B€HO B MEXaHU3Me KPaTKOCPOYHOIO (BHECY-
JIeOHOTO0) OrpaHUYeHHs] KOHCTUTYLIMOHHOTO TTpaBa ve-
JIoBeKa Ha cBOOOAY M JIMUHYIO HENPUKOCHOBEHHOCTh
B MPEIBEPUH €r0 MPEANoIaraeMoro 3aKkjaoueHus Mo
CTPaXKy WJIM JOMAaLIHero apecta. A 1y oopMiIeHHUs
NpaBOBbIX HAMEPEHWH OpraHoB MPEABAPUTEILHOTO
paccienoBaHts NPUMEHUTb K 3a1€P>)KaHHOMY JaHHbIe
Mepbl MpPEeceyeHHs BIOJHE IOCTaTOYHO WHBIX Ipe-
nycmotpeHHbiX YIIK PO mpoueccyanbHbIX cpencTs,
B YaCTHOCTH HampaB/seMOro B CyJ XOAaTaicTBa B MO-
psake 4. 3 ct. 108 VIIK PO.

HecMoTps Ha Bce MOMBITKH COBETCKOTO, a 3aTeM U
POCCHUICKOTO 3aKOHOAATENs BBECTH 3aJepKaHhe Mo-
J103peBaeMoro B cdepy YroloBHO-MPOLECcCyaTbHOTO
peryiMpoBaHusi, OHO (PaKTH4YECKH OCTAaeTCsl MPEeBEeH-
TUBHOM «IOJULENUCKOW» MEPOH, MPUMEHSEMOM JIUILIb
B LIeJISIX KaK Obl «BHELIHEro», «3ampoueccyalbHOro»
obecrieueHus1 OIArOMPHUSATHOTO peXKUMa TOCYIeOHOTO
MPOU3BOJCTBA MO YroJoBHOMY nieny. Takoil oHa npen-
CTaBJISUIACh €1lle A0PEBOIIOLIMOHHOMY 3aKOHOATEITIO,
TAKOBOW OHA, OYEBHUIHO, OCTAHETCS U BIPEb.

B 537011 cBSI31 BeCbMa YMECTHO MPUBECTH MO3ZULUIO
JI. B. T'onoBko. ABTOp MUIIET, YTO BO BCEX MPaBOIO-
psiKax MeXIy 3aJep>KaHueM KpaTKOBPEMEHHbBIM U 3a-
JiepKaHUEM JUTUTENIbHBIM (3aKJIFOUEHUEM MO CTPaXKy)
€CTb MPUHLMIHNAJIbHAS Pa3HULA: 3a/IepyKaHNe SBIISETCS
10 CBOEM MPUPOAE NOJULENCKOW MEPOH, a 3aKITIOUEHHE
O/l CTpaXKy — Mepoii cyneOHoi. Ha3bIBaThest 3TH Mephbl
MOTYT MO-Pa3HOMY B COOTBETCTBHHM C HAllMOHAJBbHOM
TEPMUHOJIOTHUECKOH TpanuipeH, Oonee yCTOHUMBON B
KOHTHHEHTAJIbHBIX MPABONOPSAKaX, HampuMep, (GppaH-
Iy3CKOe MPOTHBOMOCTaBIeHHe garde a vue (3aaepxa-
Hue) U détention provisoire (3aKiItOUEHHE MO CTPAKY).
OpnHako camo mo cebe pasrpaHUYeHHe IBYX MPHHIIHU-
MUajIbHO OTIMYHBIX APYT OT Apyra (opM orpaHuueHUs
(buznveckoli cBOOOBI JIMIA SBISIETCS OOBEKTUBHOW U
YHHMBEpCaJIbHOI KOHCTAHTOH [5, c. 525].

ABTOpPY HacTosILLEl cTaTbH HE XOTeN0Ch Obl, UTO-
Obl BbICKa3aHHas MO3MILMs ObUla MCTOJKOBaHA Mpe-
BPaTHO — KakK MOJHOCThIO UCKITIOYAIOILAs KaKoe-Iu0o
MpoLeccyanbHOe yyacTHe CliefloBaTeNsl B MpoLeaype
3aJep KaHus JIMLA 110 OJ03PEHHUIO B COBEPLLEHUH Mpe-
cTymiieHus. Sl BoBce He paTyro 3a MOJIHOE YIpa3aHe-
HHE CJIECTBEHHOIO MPUCYTCTBHS B 3TOM MEXaHHU3Me.
B koHIIe KOHIIOB, TOOOHBIE TOJTHOMOYHS 00yCIOBIIe-
Hbl MEXyHapOIHO-NPaBOBbIMU CTAHAAPTAMH, B TOM
gucne 4. 3 ct. 5 EBponeiickoii KOHBEHIIMM O 3aluTe
npaB 4YelloBeKa MU OCHOBHBIX CBOOOJ; OHH K€ BbITE-
KaloT U3 CUCTEMbI JIEHCTBYIOLIErO 3aKOHOATENbCTBA
P®. MmenHo crenoBaTellb Kak CyOBEKT yroJOBHOM
IOPUCAMKLMHK OCYLIECTBISET MPOBEPKY 3aKOHHOCTH
M 00OCHOBAaHHOCTH «IOJMLIEHCKOro» 3aAeprKaHus,
ornpenessisi JajbHeH1Iee NoN0KeHHe T0J03PEBAEMOTr0
Y MpUHUMas Ha ce0si BCIO TOJIHOTY MpOLEecCyalbHON
OTBETCTBEHHOCTH 32 ero cyap0y.

S nviub BBICTYMAKO 3a yHNpa3AHEHUE camoro IMpo-
LECCYalIbHOTO PELeHHs O 3aAep’KaHUU KaK caMOCTO-
STENBHOTO PE30JIIOTUBHOTO aKTa, KOTOPbI HE HMEeT
HHMKAKOTO IOPUAMYECKOTO CMbICNA W JIMIIb TyOIupy-

€T MpeILIeCTBYIOIINE «MOJULEHCKHE» NTOKYMEHTHI.
[IpeacraBnsiercs, 4To 3aKOHHOCTb U OOOCHOBAaHHOCTb
3aJepKaHusl MOA03PEBAEMOro BIIOJIHE MOIYT OBITh
obecrieueHbl HE MPOTOKOJIOM, O(OpMIIsieMbIM B TO-
psake ct. 91-92 YIIK PO, a unbsIMu npolieccyaibHbI-
MM aKTaMHM: MOTMBHPOBAHHbBIM XOAATalCTBOM B Cy[
00 n30paHMu B OTHOILIEHHUH JIUIA MEPhl IPEeCEeYeHUs
apecTaHTCKOro XapakTepa Wi, Ha000poT, MOCTaHOB-
JieHneM 00 ero oCBOOOXKICHHWHU W3-TOI CTPAXH, Bbl-
HOCHMBIM B mopsike 4. 1 cT. 94 YIIK PO.

IIpennaras Ha CTporui cya yuTaresnei BplluenpyBe-
JEHHYIO TOUKY 3PEHHs], aBTOP MPEKPACHO IOHUMAET Be-
POSITHOCTb €€ CKENTUYECKUX OLIEHOK CO CTOPOHBI OJ110-
CTUTENeH «TPaJULMOHHBIX» MOAXOA0B K 3a[epyKaHuIo
nono3pesaemoro. M1 Tem He MeHee OCO3HAHHO WAET
Ha MoAOOHbIE MCCIEN0BATENbCKUE PUCKH B HaIexkIe
YCOBEPLUEHCTBOBATh CYLIECTBYIOLIME 3aKOHOJATENb-
HblE MEXaHM3Mbl U ONTHMH3UPOBATH CIOKUBLIYIOCS
NPaBONPUMEHHUTENbHYIO NIPAKTUKY B KOHTEKCTE TOMC-
Ka pa3yMHOTO0 OaslaHca MeXIy myOlMYHBIMU U YaCTHBI-
MM HHTEpecaMu, MEXAY MOJHOMOYHMSIMU TOCyapcTBa
Y MpaBaMHy JIMUHOCTH KaK OIHOHM M3 OCHOBHBIX 3ajad
YIOJIOBHO-TIPOLIECCYANIbHOM HayKH.

S Taroke OTYETVIMBO MPEOBHXKY BCE BO3MOXKHBIE
YIpeKH AaHHOU paboThI CO CTOPOHBI MPeACTaBUTENeH
nubepanbHOl 0OLIECTBEHHOCTH M MHBIX JIIOOUTENEH
«CTIEKYJIMPOBATh» MpaBaMH YeJOBeKa — MOJI, aBTOp
X04YeT YMpocTUTh U Oe3 Toro cnabo obecreunBa-
IOLLYI0 3alIMTy JIMYHOCTU MpoueccyalibHyto (hopmy,
HE YYMTBIBAET COOTBETCTBYIOILME MEXKIyHAPOIHO-
NpaBoBble CTaHIAPThI, Aa U BooOILIe paryeT 3a co3-
JaHue elle Oojee KapaTeabHOro MeXaHHW3Ma 3azep-
JKaHHUS TIO103PEBAEMOr0O Ja)Ke M0 CPABHEHMIO C TEM,
KOTOPBIH CyLIECTBYET B HACTOSILIEE BPEMS.

Ha, neficTBUTENBHO MpeajaraeMble HOBaLMU Npe/i-
NoJiaraloT HEKOTOpPOe YNPOLUEHHE MpOLecCyalbHOM
(dopmbl. Ho Tak 11 3T0 omacHo JJisi MPaBOBOM 3alllu-
[IEHHOCTH JIML, BOJIEI0 CyAbObl MOABEPraeMbIX yro-
noBHOMY mpecnenosanuto? [Ipencrasnsercs, 4to He
tak. Cama no cebe opmanuzauns HUIKOUM 00pa3om
He 00ycnaBIMBaeT ypOBeHb 00ECMEeYeHHOCTH y4acT-
HUKOB YTOJIOBHOTO JieJia FOPUAUYECKUMH IrapaHTHSIMHU.
[Ipoueccyanbhas ¢opma JoKHA OBITH HE KCUITBHOMN
WK «cnaboii», a pealbHO BBITIOJIHUMON (MTpaKTHde-
CKH pealin3yeMoii), OTBEYAOIIEH 1eNIsIM yTOJIOBHOTO
CYIIOIIPOM3BOACTBA U €r0 OTIAEJIbHBIX aKTOB, 3APaBO-
MY CMBICIY, HALLMOHAJIbHBIM TPAAULIMSM U BbILIEYKa-
3aHHOMY Pa3yMHOMY OaslaHCy MeXIy MyOIUYHBIMU U
4acTHBIMM MHTepecamMH. Y IMEHHO 1M03TOMY B CBOMX
paboTax NMPUMEHUTENLHO K OAHUM MPaBOOTHOILEHH-
SM 51 BBICTYMAIO 32 YCUJICHHE TpoLeccyallbHON (op-
MbI, @ MPUMEHHUTEBHO K JAPYrMM — HaobopoT, 3a ee
yIpOLICHHE.

B 3aBepiueHue cnenyer OTMETUTb, YTO 3aTPOHYThIE
npo0ieMbl ¥ NpeJIOKEHHbIE BAPUAHTBI MX PELLEHHs He-
BOJILHO 00YyC/aBIMBAIOT HEKOTOPBIN MepecMoTp, nepe-
OCMBbICTICHHE U JaJIbHElilee pa3BUTHE UHBIX BOMPOCOB,
KacarolLMXCsl 3a7epKaHusl T003PeBaeMoro, B YacTHO-
CTH €r0 OCHOBaHHi, OCyLLECTBICHHs (PaKTHIECKOro 3a-
XBara JiMLa, HeOOXOOMMOCTH COCTaBJIEHHMS MPOTOKONA
U T. 1. IMEeHHO 3TH BONpPOCHI s ¥ MIOCTapasicsi OCBETUTb
B CBOEH HOBOHM KHHre «3aep)kaHue MoJ03pPeBaeMoro:
KOHCTUTYLIMOHHO-MexoTpacaeBoi noaxon» [10].
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