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ITponsseneH KpUTHUYECKNIL AaHATIU3 OJJHOTO M3 YC/IOBMII TIPAaBOMEPHOCTY IIPMMEHEHMS Mep IpeceuyeHus B yTroI0B-
HOM CYJ[OIIPOM3BOJCTBE, MPEIIIONIATAIONIEr0 IPMOPUTETHOCTb UX M30paHUA JIVIIb B OTHOLIEHVY OOBMHSAEMBIX.
Obpamaercsa BHMMaHIe Ha chopMUpoBaBlleecs IIOHMMaHNe JAaHHOTO YCIOBUA KaK He BBISBIBAIOIIEr0 KpUTHYe-
CKUX OLIEHOK HEIIPeIOXKHOTO MOCTY/IaTa, Ha ero 6eCCIOPHYI0 OYeBUHOCTD /IS YYEHbIX M IIPAKTUYECKUX paboT-
HYKOB. OJJHOBpEMEHHO FOBOPUTCS O CYIIeCTBEHHON IIPaBOBOII KOJIJIM3MY, BBIPAJKEHHOJ B €70 HECOTTTAaCOBAaHHOCTH
C OCHOBaHMAMM JIOCYZIeOHOTO MpPMBJIEYeHNA K YTOMTOBHON OTBETCTBEHHOCTM ¥ IMPUBOAAIIEI K MMOPOYHON MpaK-
TUKe BBI/IBIDKEHISI NIPEX/IeBPEMEHHbBIX 11 JO/DKHBIM 00pa3oM He 000CHOBaHHBIX oOBMHeHMil. OTMedaeTcs pac-
IIPOCTPaHEeHMe B IIPABOIPUMEHNUTEIbHOI MIPAKTUKE IBYXITAIIHON IIPUKIIAIHON TeXHOIOrnM GOPMYNINPOBAHK
YTOJIOBHO-IIPABOBBIX NPETEH3UI, CBOAAIIENCS K BBIIBIDKEHUIO IBYX Pas/IMUHBIX 110 BpeMeHM, 00beMy, CTeleHN
MIOKa3aHHOCTY ¥ COJlepXKaHMIO OOBUHEHMIT: «IIMIOTHOTO» I OKOHYATEe/IbHOTO. B 1e/siX HajIeXXalero moHMMaHms
aHAIM3MPYEMbIX IPOOJIEM IMATHOCTUPYIOTCA NPUYMHDBI X BOSHUKHOBEHM S, KOTOPbIe YCMaTPUBAIOTCA B HEIIPO-
NYMaHHOM IIEPEHOCE B COBETCKOE ¥ COBPEMEHHOE 3aKOHOJATENbCTBO PAJAa IIOJIOXKEHUN JOPEBOMIOIMOHHOTO YIro-
JIOBHO-IIPOLIECCYa/IbHOTO IIpaBa 6e3 X afalTaluy K COOTBETCTBYIOIMM MeXaHU3MaM yTOJIOBHO-IIPOLeCCyalb-
HOJI JieATeNIbHOCTI. B pesynbrare Ha3bIBaeTCsA IPABOBOE YC/IOBME, YBsA3bIBAOIEE BOSMOXKHOCTD VICIIO/Ib30BAHNA Mep
IIpeceveHsi C BBIIBYDKEHIEM B OTHOIICHIN TMITa OOBIHEHN, KOTOPOe OLIEHMBAETCS KaK MOJ/IEKAIIUIT YIIPasfHEeHUIO
HOPMAaTHUBHBII aHaXpoHN3M. OHOBPEMEHHO IIpefljlaraeTcst M30MpaTh Mepy IpecedeHrst Ha OOIMX OCHOBAHUAX B OT-
HOILIEHMY II0/I03P€BAeMOT0.

Kniouesvie cnosa: HOMAILIHUI apecT, 3aK/T0YeHMe TIOf] CTPaKy, M36paHue Mepbl IIpecedeHNs, Mepbl IpecedeHus, 06-
BUHEHIe, 00BUHIEMDbIIT, II003PeBaeMbIIi, IpUB/IeYeHNe B KAIeCTBE OOBUHIEMOrO.

THE RELATIONSHIP OF THE TIMELINESS AND REASONABILITY
OF THE CHARGES AND THE CONDITIONS FOR
THE LEGALITY OF CHOOSING A MEASURE OF PRESTRESSION

© Rossinsky S. B., 2024
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A critical analysis has been made of one of the conditions for the legality of the use of preventive measures in criminal
proceedings, which presupposes the priority of their election only in relation to the accused. Attention is drawn to
the established understanding of this condition as an immutable postulate that does not cause critical assessments, to
its indisputable obviousness for scientists and practitioners. At the same time, it speaks of a significant legal conflict,
expressed by its inconsistency with the grounds for pre-trial criminal prosecution and leading to the vicious practice
of bringing forward premature and not properly substantiated charges. It is argued that a two-stage applied technology
for formulating criminal legal claims has become widespread in law enforcement practice, which boils down to bring-
ing forward two different charges in time, volume, degree of proof and content: “pilot” and final. In order to properly
understand the analyzed problems, the reasons for their occurrence are diagnosed, which are seen in the ill-considered
transfer of a number of provisions of pre-revolutionary criminal procedural law into Soviet and modern legislation
without their adaptation to the corresponding mechanisms of criminal procedural activity. As a result, a legal condition
is called that links the possibility of using preventive measures with bringing charges against a person and is assessed
as a normative anachronism subject to abolition. At the same time, it is proposed to choose a preventive measure on a
general basis in relation to the suspect.

Keywords: house arrest, detention, choosing a preventive measure, preventive measure, accusation, accused, suspect,
bringing in as an accused.
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BBepgeHme

JIto6ble Mepbl YTOJIOBHO-TIPOLIECCYaTbHOrO Ipe-
CeveHUs, C OFHOI CTOPOHBDI, ABJISIOTCS TUINYHBI-
MU popMaMu TOCY[ApPCTBEHHOTO MPUHYXAEHMUS,
TUMMYHBIMU TTPABOOTPAHNINTETBHBIMU MEXaHU3-
MaMu, ¢ APYroif — XapaKTepU3yIOTCS IMOBBIIIEH-
HOJl CTENeHbI0 XKECTKOCTU U SIBHO MPEeBANTUPYIOT
HaJ] OCTaJIbHBIMM IIPYMEHSAEeMBbIMU B cdepe Iy-
OIMYHO-TIPAaBOBOTO PETYIMPOBAHMS CIIOCOOAMU
HPUHYAUTETbHOTO BO3MEJICTBYUA Ha IIOBeJjeHMe
Y4aCTHUKOB IPaBOOTHOIIEHMIT, He BIIOJIHE IIPei-
PAaCIIONIOXKEeHHBIX K T06POBOBHOMY COOTIONEHNIO U
VICTIOJTHEHVIO aJPeCOBAHHBIX M 3aIIPETOB U IIPefi-
nyicaumit. VI sjech HeT HUYETO YAVBUTEBHOTO, I10-
CKOJIBKY OCOOBIi XapaKTep YTOTOBHOTO CYHOIPO-
M3BOJICTBA 1[€/IOM M YTOJIOBHOTO IIpeC/IeflOBaHM
B YaCTHOCTM, IPEOIIPeie/IeHHBINl BO3MOYXHOCTBIO
IpVYMeHEHUsI B OTHOLIEHUYU HPU3HAHHBIX BUHO-
BHBIMI JIMII YTOIOBHOJ perpeccui, 0ObeKTUBHO
BBIHY)K/IaeT TOCYHApPCTBEHHYIO BJIACTb IEPUOMN-
qecky 0oOpamaTbcs K MOTEHIMANy [JOCTATOYHO
Cepbe3HbIX HPUHYAUTEIbHBIX NPUEMOB, UCIIO/Ib-
30BaTbh [JOCTATOYHO OOPEMEHUTENbHbIE IS TIO[0-
3peBaeMbIX U 0OBUHSIEMBIX CIIOCOOBI 00ecrieueH s
VIX HAJIJIEXKAILero II0BEIeHNIs, 110 KpailHeil Mepe 110
CPaBHEHMIO C «HEKPUMMHAJIBHBIMU» IPOIleCcCaMu
(¢ TPOXAAHCKMM CY[OIIPOMU3BOJICTBOM, IIPOU3BOI-
CTBOM 110 fieyiaM 00 aIMUHUCTPATUBHBIX IIPABOHA-
PYLIEHVAX U T. Ji.). B 9T01t CBSI3M OT OpraHoB H03Ha-
HVIS, IPeIBAPUTENBHOTO C/IEACTBIUS, IPOKYPATYPBI,
cyna TpebyeTcsi MaKCMMATbHO TOYHOE, HEYKOCHN-
Te/IbHOE BBINIO/IHEHNE YCTAaHOB/ICHHBIX 3aKOHOM YC-
JIOBUIL U cOOMIOfieHNe TIpOLienyp U3bpaHus (IIpox-
JIeHVs1) JIOOBIX MPOLIeCCyaTbHO-IIPeceKaTe/IbHbIX
Mep, B IIePBYIO Ouepe/b Mep IpecedeH s apecTaHT-
ckoro tumna [3, c. 93; 5, c. 18 u up.]. PaccmoTpenuio
VI OCMBIC/IEHMIO OJHOIO M3 HUX B 001Iell cucreme
YTOJIOBHO-IIPOLIECCYa/IbHOTO PETyINpPOBAHNA U 110-
CBAII[A€TCA HACTOALAS CTAThA.

MaTtepuanbl u meToAbl NCCNIef0BaHNA

JTaK, OfHO U3 CYILIeCTBYIOUINX YCTTOBIIT IPABO-
MEPHOCTHI M30paHusi Mep YTOTIOBHO-IIPOLIeCCyalb-
HOTO TIpecevYeHusi — 3TO M3BEeCTHOe MpeIcaHme
0 BO3MO’KHOCTU MCIIONIb30BaHMA MX IIOTEHI[MAIa
JIAIIb B OTHOLIEHVM JINLI, TOJBEPTHYTHIX YIOIOB-
HOMY IIpeC/IeJOBaHMIO: B IPUOPUTETHOM IMOPSAJIKE
(o obuemMy mpaBuTy) — OOBUHAEMBIX, @ B MICKITIO-
4NTENTbHBIX CyYasaX — HOofj03peBaeMbIX (4. 1 ¢T. 97,
4. 1 ct. 100 YIIK P®). [Tpnaem oHO y>ke HACTOIBKO
YKOPEHIIOCh B OT€UeCTBEHHOI! JOKTPIHE U CUCTe-
Me YTOJIOBHO-IIPOLIeCCYa/IbHOTO PeryInpoBaHus,
4TO (paKTUYeCK! MPEBPATIWIOCh B He HYX/AIOLLY-
10CA B KaKOM ObI TO HU ObIZI0 060CHOBAHUM aKCUO-

MAaTMYHYO JJOTMY — BOCIIPMHIMAETCS a0 COMIOTHBIM
6OJBIIMHCTBOM IPAKTUYECKNX PAOOTHIKOB 1 Taxke
Y4eHBIX B KayecTBe caMo c000Il pa3yMerolerocs,
HEIIPeIOKHOTO IIPaBOBOrO MoCTy/nara. Bo Besikom
cIy4ae, Takoe TpebOBaHMe HUKOI/IA He BBI3bIBAJIO
KPUTUYECKUX OIIEHOK, f1a ¥ BOOOII[e He ITPUBIIEKAIIO
0c060ro HayYHOrO BHMMAHNA, a IPeUMYILeCTBeH-
HO OCBeIIAJIOCh ITyTeM IepecKasa, 3a4acTyIo Jaxe
JIOCTIOBHOTO TI€PEMVICBIBAHUA COOTBETCTBYIOIIUX
IIOJIOXKEHWII YTOJIOBHO-IIPOLIeCCYaTbHOIO 3aKOHO-
matenbcTBa [1, c. 554, ¢. 536; 6, c. 9 m ap.].

Ha mepBbIif B3T/IAf, HabmofaeMas HaydHas
amaryus K JaHHOMY YCIOBMIO IPAaBOMEPHOCTY MU3-
OpaHMs Mepbl YTOTIOBHO-IIPOLIECCYaTbHOTO Ipece-
YeH SBJISETCS BIIO/THE OYEBUTHOI U OHATHOM —
Takoe TpeboBaHe Bpofie Obl JOCTATOYHO Pa3yMHO
U HeoOXOAUMO JIsl MCIO/Nb30BaHUA B JJO3HaBa-
Te/IbCKOVL, CTIe[ICTBEHHOII, IIPOKYPOPCKOI U Cyzed-
HOJI esATeIbHOCTY, TIOCKOTIBKY COfIeP)KUT OfHY U3
Ba)KHBIX TAPaHTNIT 3aI[UIIEHHOCTN TUIHOCTH OT
BO3MO>KHBIX ITPAKTUYECKUX OIINOOK, TeM Hostee OT,
YBBI, €llje¢ CYLIeCTBYIOIEro IPaBOIPYMEHNTEIb-
HOTro Ipou3Boja. Beab B mofasisAmoeM 60IbIINH-
CTBe C/y4aeB, IO KpaiiHell Mepe OTHOCALIMXCA K
BEJICHWIO OPraHOB TIPEBAPUTETLHOTO CIEICTBIA,
BO3MOXXHOCTb VCIIO/Ib30BaHMSA YCTAHOBJICHHBIX
rn1. 13 VIIK P®' npaBoorpaHMYMTeNbHBIX MeXa-
HU3MOB HAaXOAMUTCSA B HPSAMON 3aBUCHMOCTU OT
[pUBJIEYEHNsT B Ka4eCTBe OOBMHSEMOTO, T. €. CO-
IpsDKeHa ¢ MOfIJIeXallell OATBEPKAEHNIO TOJIX-
HBIM KOIMYeCTBOM JOKa3aTe/lbCTB YBEPEeHHOCTHIO
CJIefloBaTe/Isl B BHOBHOCTY JIMIA B COBEPIIEHUN
HEKOero IPeCTYIHOIO JAesHUs — Ka3anoch Obl, 4TO
Ke B 9TOM IIJIOXOTO, CTPAHHOTO, HETIOHATHOT0?

Bmecte ¢ Tem mpu 6ornee rmy6oKoM Iorpyske-
HUY B TOHKOCTY U JeTalM JAaHHOTO IPaBOBOTO
YC/IOBMS B IIOJIe 3PEHMS HEM30eXHO IIOIajaeT
OIVH BecbMa HENPUATHBIN HI0OAHC, OKa3bIBaIO-
WMt camMoe MaryOHoe BIMsHNE Ha NPABOIPHU-
MEHUTETBHYIO IPAKTUKY, HO He CTOTBKO B YaCTU
u36paHusA Mep YroJOBHO-IIPOIeCCYaJIbHOTO IIpe-
Ce4yeHNs, CKOJIBKO B YacTU CaMOTO JAOCYAeOHOTro
IpUBIEYEHUsT COOTBETCTBYIONUIUX JIUI] K YTOIOB-
HOJl OTBETCTBEHHOCTH, T. €. UX IpU3HAHUs 06-
BUHAeMbIMHU B nopanke 1. 23 YIIK P®. IIpowe
2080ps, CyuleCmeyoulue nPpasuna UCnonb306aHus
opeanamu npedsapumenvHoeo cneocmeuss (UHo-
20a — 003HAHUS) NPOUECCYATLHO-NPeceKarmenbHbLX
npuemos 0Ka3vléarwm O00CHAMOUHO OULYMUMOe
«nobounoe Oeticmeue» — NPUBOOSTM K Npeicdes-
peMeHHbIM, CKOPONANUMenvHbIM, HAONeHAULUM

! YromoBHo-TponeccyanbHblit Kogeke Poccuiickoit ®epepannm : de-
aep. 3akoH or 18 fiek. 2001 . Ne 174-®3 (B pep. ot 29 aek. 2022 r.) //
KoncynpranTllmoc : cipaBoyHas mpaBoBas CHCTEMA.
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obpazom He 000CHOBAHHBIM 00BUHEHUAM, T. €.
IpsAIMO NIPOTMBOpEYAT CaMOJ CYIHOCTH, CaMo-
MY CMBICTY IpelBapUTeNbHOTO pacCIefloBaHMA
KaK 3Tally yTOJIOBHOTO CYHOINpPOM3BOJCTBA, Ha-
IpaBJIeHHOMY MMEHHO Ha obecIieueHre BO3MOX-
HOCTU (OPMUPOBAHUS OOBMHUTEIBHOTO Te3Mca
(yronoBHO-IIpaBOBOJ IIPeTEH3UM, CBOCOOPA3HOTO
«yTOJIOBHOTO JICKa»), BIIOCTEACTBUN CTAaHOBAIIE-
rOCsI TIPeIMETOM ¥ 0OYC/IOBIMBAIOIIETO TIPeJierIbl
cynebHOro pasbuparenbCTBa.

Heo6x0onuM0 BCHOMHUTD, YTO ITOCTAHOBIIE-
Hlle O IPUBIEYEHUN B KadecTBE OOBUHAEMOTO —
fla/leko He cyry6o (opMa/bHBIN CIeACTBEHHBIN
aKT, MepeBOAAMINII N0 U3 OJHOTO IOpUANYe-
CKOTO COCTOSIHME B JIPYTO€ C eTO HaJelleHueM lie-
NBIM PALOM NPENYCMOTPeHHbIX 4. 4 cT. 47 YIIK
P® nucnosuTMBHBIX BO3MOXXHOCTEN, PaBHO KakK
HpolLeAypa MpeAbsABIeHNs OOBUHEHNS — 9TO He
IPOCTO COBOKYITHOCTb «TEXHUYECKNX» IPIEMOB,
MO3BOJIAIOIMX TAKOMY JIMIy OCO3HATh CBOIO IIpa-
BOBYI0 y4YacTb J ypasyMeTb OCOOEHHOCTU CBO-
ero nmonoxenus. Vicxomst u3 cmpicima 4. 1 ¢t. 173
YIIK PO B ee cucTeMHOM eOMHCTBE C II. 22 CT. 5
YIIK PO u pAmoM Apyrux IONOXEHMI 3aKOHa,
¥ CaMO IOCTAHOBJ/IEHME, U BCA CBA3AHHAA C HUM
IOPUCAMKIMOHHAsA TIPOIEeAypa, KaK yXe OTMe-
9ajJI0Ch BBILIE, MOTYT OBITH JeTePMUHMPOBAHBI
MMIIb HOJ/IVHHON YBEPEeHHOCTBIO CIefOBaTesNs
B M300/IMY9eHNN 4YellOBeKa B COBEPIIEHNN OIIpe-
JIeJIECHHOTO IIPECTYIUIEHNS, YOeXJeHHOCThIO B
IPaBUJIBHOCTY KBanu(UKaUUY NHKPUMUHUpYe-
MOTO eMY JiesIHUs U «IIOTIOKUTENbHOM» CyeOHOI
MEPCIEKTUBE BBIABUHYTONM YTOJIOBHO-IIPABOBOIL
npeTeH3Nn. B ¢BA3M ¢ yeM B MyOMMKanuAX aBTO-
pa HacTosAllell CTaTby IpUBIeYEHNE B KadecTBe
0OBMHAEMOTO y>Ke HEOJHOKPATHO IIPU3HABAJIOCDH
HEeKIUM aroreeM, KyJIbMUHAI[MOHHBIM MOMEHTOM
BCETro J0CyAeOHOro MPON3BOACTBA, O3HAYAIOIINM
(1o kpaitHell Mepe, IO OLIEHKaM C/IefjOBaTe/IA) 3a-
BepIIeHe T03HABATENbHOI (asbl MpeaBapuUTeb-
HOTO C/IeICTBUA, T. €. HAIPAMYI CBA3BIBANOCH
CO C/IeICTBEHHBIMY BBIBOJJAMIU O [JOKa3aHHOCTU
BCeX MOJIEKAINX YCTAHOB/ICHUIO II0 JAHHOMY
fienny 0O6CTOATENbCTB, NMPEAYCMOTPEHHBIX CT. 73
YIIK PO, a camo TIOCTaHOBJIEHME O TIPUBICYEHUN
B Ka4ecTBe OOBMHAEMOTO — B HEKOTOPOM CMBICTIE
CPaBHYBA/IOCH C OOBIMHVTE/IBHBIM IIPUTOBOPOM [8,
c. 62; 10, c. 104].

K coBy, cxox1e BO33peHN I MO>KHO BCTPETUTD
U B IyONIMKaUMAX IPYIUX aBTOPOB. B wactHOCTYH,
ellle COBETCKIUE Y4eHble-IPOIeCCYanMCThl OTOX-
JIeCTBIISI/IM 3aKOHHOCTDh U 000CHOBAHHOCTH CIIefi-
CTBEHHOTO OOBMHEHN:A C YBEPEHHOCTBIO €ro aB-
Topa (crmemoBarterns) B abCOMIOTHOM JOKA3aHHOCTH

BBI/IBUTA€MOIJl IIPETeH31M, B €€ TOTOBHOCTY K BHE-
CEHUIO Ha PACCMOTPEHME CYAa, C YOKAEHHOCTDIO
B IIPe/ICTOSIIel HEeTOKO/IeOMMOCTH CyAbu (Cyperi)
B BOIIPOCE NIPU3HAHNA Ye/I0BeKa BUHOBHBIM B CO-
BepIIeHNY VHKPUMUHNUPYEMOTO IIPeCcTYIUIeHNs,
a UTHOpPUpPOBAHMe NaHHOTO YCIOBMSA, HAIIPOTUB,
pacueHMBanM KakK CYLIeCTBEHHOE HapyLIeHUe
IPUHLINIIA COCTA3ATEIPHOCTY, IPe3yMIILNY He-
BIHOBHOCTY U APYTUX BaXKHEWIINX IOCTYTaTOB
YTOIOBHO-IIpOLlecCyanbHOM feATenpbHocTH. Oc-
HOBaHHbIE Ha IIATKNX, HEYCTONYMBBIX [IO3ULIMAX,
Ha COMHMTE/IbHBIX WM «HATAHYTBIX» BBIBOJAX
[IOCTAHOBJIEHNSI O IPUB/IEYEHUN B KadecTBe 00-
BMHSIEMBIX OOBIYHO paCCMAaTPUBAJINCh B KadeCTBe
COBEpILICHHO HEJIONYCTUMBIX 160 MPOCTO IPex-
NEBPEMEHHDBIX CNIE[CTBEHHDBIX aKTOB [2, c. 128; 7,
c. 186; 11, c. 120]. Cxoxxme OL[eHK) — O He3aKOH-
HOCTU TIPUBJIEYeHN S YeloBeKa B KaueCcTBe OOBM-
HAeMOro 6e3 IOATBEPXKIEH)S BMEHEHHOTO eMy
KPMMMHAJIbHOTO JEsSHMUS JOCTATOYHOI COBOKYII-
HOCTBIO JIOKa3aTeNbCTB — IEPUOAMYECKU JaBa-
much u Korcrurynuonnom Cynom PO, nanpumep,
B usBectTHoM Ompepenennu Cypa ot 21 gekabps
2006 1. Ne 589-O.

V1 B 3TOI CBA3YM aBTOP HACTOAIEI CTaTb/ HEOJ -
HOKPAaTHO YKa3bIBa/l Ha a0COMIOTHYIO HelpueMJie-
MOCTb TaK Ha3blBaeMBbIX MIJIOTHBIX (IIepBOHAYA/Ib-
HBIX) OOBMHEHMIT, Ha BCIO IPOTUBOECTECTBEHHOCTD
HpPaKTUKU CKOPOTEYHOro (opMynnpoBaHus
OOBMHUTENbHBIX TE3UCOB, He TOATBEPK/IEHHbIX
pesyIbpTaTaMy MOTHOTO, BCECTOPOHHETO U 00b-
€KTMBHOTO ITO3HAHNsI 3HAYVIMBIX JIJIsI YTOJIOBHOT'O
mena 06CTOSTENbCTB, a BBILBUTAEMBIX 10 MUTOTAM
IpOBefieHNA psfia 6e30TIaraTe/IbHbIX CIeICTBEeH-
HBIX (MHBIX IIPOLIECCYaTbHBIX) AEVCTBUN U (M/IN)
UICCTIENOBAHNSA IIONTyYeHHBIX Ha [IePBOHAYaIbHOM
aTalle paccieOBaHNsA MIPEIMETOB MO0 TOKyMeH-
T0B. OZHOBPEMEHHO YKa3blBa/lOCh, YTO TaKue He-
MOTHOIICHHbIe OOBMHEHN:A, OYyAy4yu BCEro JNIIb
CITeICTBEHHBIMI BEPCUSMMU, T. €. CJIeTAaHHBIMU C
TOJ VIV MIHOVI CTEIIEHBI0 BEPOATHOCTY IIPEJIIONIO-
JKEHUSIMU O COBEPLICHNM HEKVIMU TIOAbMY HEKUX
MpPeCTYIHBIX IesSHUIT, Ha CAaMOM Jele HUKAKUMU
OOBMHEHUSIMU He SIBTISIIOTCS, & MPEICTABIAIT CO-
6011 He Ooree 4eM TOJO3peHMA — OPUIIMATbHbIE
TUTIOTE3Bl, JaolIye TN OCHOBaHMA I/ IPOOJI-
JKeHIs YTOTIOBHOTO IIPECIeOBAHN B OTHOLIEHNM
yKa3aHHBIX JINI] U Ja/IbHEIIIEer0o cCOOMpaHms JoKa-

"O6 oTkase B MPUHATHN K PACCMOTPEHMIO XKAMOOBI TpaXkaHNHa Un-
ppe€Ba KoHcTanTuHa B]/IKTOpOBI/I‘-Ia Ha HapymeHV[e €ero KOHCTI/ITYLU/I-
OHHBIX TIPaB YacTbIO BTOPOI cTaTby 171 YT0MI0BHO-ITPOIIECCYaTbHOTO
koptexca Poccniickoit @epepary : onpenenenne KoHCTUTYIMOHHOTO
Cyna PO ot 21 siek. 2006 1. Ne 589-O // KoncynbranTtlImoc : cripaBouy-
Has IIpaBoOBasd CUCTEMA.
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3aTe/bCTB B LE/IAX X BO3MOYKHOTO IIPUB/IEYEHN K
YTOIOBHOI OTBETCTBEHHOCTH [9, . 124, 127].

KonewHo, mpy 3TOM 6bI/10 0OpallleHO BHUMa-
Hye Ha OTHOCUTEIbHYI YCIOBHOCTb NMOJAOOHBIX
MOCTY/IaTOB, Ha UX IIOJHOLIEHHYIO IIPUTOZHOCTD
TOBKO K Haybojee TUIIMYHBIM, KaK Obl K/Iaccu-
YeCKMUM YCIOBUAM HOCY/eOHOrO IPOM3BOACTBA,
CBOAAIMMMCS K YTOJIOBHOMY IIpeclIeOBaHUI0
BCETO JIMIIb OJJHOTO JINIA, OJ03peBaeMoro (00-
BIHAEMOTI0) B COBEPUIEHNN e[MHCTBEHHOTO aKTa
(smm3opa) KPMMMHAIBHOM IeATENbHOCTI. B cBA3M
C YeM pasbACHANOCH, 9TO B 60Jee CIIOXKHBIX CITy-
Jasgx, HAIpUMep, CBA3AHHBIX C PacCIeOBAHNEM
TPYIIIOBBIX, MHOTOSNM30AHBIX I TOMY NOJOOHBIX
MpeCTYIJICHNIT, a TAKXKe B C/Ty4asiX, IPeJIoIaram-
LMX BO3HMKHOBEHVE IOTPEOHOCTH «TOpaccieso-
BaHNA» YTOMOBHBIX Jie/l ¥ IPebABIEHNS HOBOIO
OOBUHEHUs BBU/Y aKTUBHBIX IIO3ULMIT OOBUHA-
eMBbIX, 3alIMTHNKOB, APYTUX 3aMHTEPECOBAHHBIX
CyO'bEKTOB YTOJIOBHOTO CYJOIPOM3BOJCTBA IIO-
CJle BBINOMHEHU NpeJycMOTpeHHbIX . 23 YIIK
P® Tpe6oBanmii, BIOIHE MOI'YT IPOU3BOAUTHCA
Kakue-1160 elle MpoLecCcyaabHO-II03HABATE/Ib-
HbIe JeVICTBUA, COOMpAThCs KaKye-1ubo eme Jo-
KasarenbcrBa 1 T. i. Ho Bce mopgo6uble curyanun
BUMIENNCD ¥ MPOTOIKAIOT BUAETbCA KaK Te CaMble
JacTHBbIE UCKIIOYEHM, TN MOATBEPKAaloliue,
BO BCAKOM CITy4yae HUKOUM 06pa3oM He CIOcCo0-
Hble [10K0/Ie6aTh, 0bljee IPaBUIO O HelpueMIIe-
MOCTY «IUJIOTHBIX» OOBUHEHUIL.

OpHaKoO BO3MOXHOCTb IIPAaKTUYECKON peann-
3aIlM YKa3aHHOTO U, KaK IyMaeTcs, eUHCTBeH-
HO BEPHOTO IO/IXO/]a K CYIIHOCTI U YC/IOBMAM JO-
CyZiebHOro MpUB/IEYEHN YeloBeKa K yTOMOBHOM
OTBETCTBEHHOCT, K BBIIBMXEHNIO B OTHOLIEHNN
HEro 3aKOHHOTO ¥ 0OOCHOBAHHOTO «YTOJIOBHO-
rO JMCKa» HEBOJBHO IONAJaeT B IIOCTABICHHYIO
KakK OBl «[[pyroil pyKoi» TOTO e 3aKOHOMATeNs
HOPMATMBHYIO JIOBYLIKY, HEM30€KHO YIMPACTCS
B TYNIMK — B SIBHYIO NPAaBOBYIO KOJUIM3MUIO, BBI-
paKeHHYI0 B HECOITTACOBAHHOCTM OCHOBAHUII
IUIA TNpU3HAHMA JUIa OOBUHAEMBIM M YCIIOBUIL
n36paHus B OTHOIIEHUU HEro NM000I U3 Tpel-
ycmorpennblx YIIK PO mep yromoBHo-mpoluec-
CYya/IbHOTO IpecedeHMs. Bcakuil pas, ocosHaBas
00BEKTUBHYIO MOTPEOHOCTD B UCITONb30BAHUY Ta-
KJX IIPaBOOTPAHNYNTE/TbHBIX MEXaHI3MOB IIPAMO
Ha «CTapTe» WIN Tfie-TO B HAa4aJbHOI (ase mep-
COHM(UUVPOBAHHOTO YTOMIOBHOTO IIpecIefoBa-
HIs, VIMes BIIOTHE JOCTaTOYHble OCHOBAHMA /I
UX IIPUMeHeHNA K N0J03peBaeMbIM, C/IefJoBaTeN
CTAJIKMBAIOTCA C BeChbMa HEIPUATHBIM BBIOOPOM:
BBUJIy SBHOJ IPeX/IeBPEMEHHOCTI HOCYyAeOHO-
rO NpUBJIEYEHNS Ye/loBeKa K YTOJOBHOI OTBET-

CTBEHHOCTY OTKa3aTbCA OT IPOLiecCyanbHO-IIpe-
CeKaTeTbHbIX HAMEPEHUIl U, IPUHAB Ha cebs Bce
BO3MO)KHBIE PUCKY, IPOCTO OTIYCTUTD €TO «IIOf,
4eCTHOe CTI0BO» 100 IOCTyHnuTh OoJee mparma-
TUYHO — IIOMTU Ha «CHENKY C COBECTbIO» 1, 0C060
He B3bIBas K CBOEMY BHYTPeHHeMY yOeX/eHUIO,
ObICTPO «CIENUTb» M3 MMEIOLIErocs Marepuana
elje He CO3PEBLINII, He IIOATBEPXXIEHHBIN [HO-
CTaTOYHOI COBOKYITHOCTBIO [JOKA3aTe/bCTB «IIN-
JIOTHBII» OOBMHUTENbHBIN Te3uc (Habpocarp Ha
CKOPYI0 PYKY COOTBETCTBYIOIIjee TOCTAaHOB/IEHNE),
Hoc/ie TpefbABIeHNS KOTOPOTo OaHaIbHO W3-
6parb TpebyeMyio Mepy mpecedeHus (MHULUNPO-
BaTb ee N30paHue Iepey CyI0M), @ 3aTeM CIIOKOITHO
HIPOJO/DKUTH IIPOU3BOACTBO IPEeABAPUTETHBHOTO
paccnemoBaHusA. IIpryeM B cyuay IHOHATHBIX JIIO-
O60OMY CIlerManucTy IpUYnH, KaK IpaBuIo, BbIOK-
paeTcst MMEHHO BTOPOJI BapMaHT NOBEIeHNS — OH
HaMHOT'0 IIPOIlIle, CIIOKOJIHee, 9prOHOMIYHEe, A Ca-
Moe IJIaBHOE€, BbITOJHee 11 6e30IacHee, IIOCKOIbKY
M03BOJIsAET U30€XKaTh BIIOTHE OXKUIAEeMBIX B IIPO-
TYBHOM CJIy4ae HapeKaHW1 PyKOBOJCTBA.
HeTpynHo moragaTbcs, 4T0 Hanbosee 4yBCTBU-
TEIbHO JJaHHAsA KO/UIM3NUA OLIYIIAeTCA B CIydasix,
CBSI3aHHBIX C IIOTPEOHOCTHIO N30OpaHMA Mep Ipe-
CedeHM s apeCTaHTCKOTO THIIA ([JOMAIIHero apecTa
60 3aKTI0YEHMA MO CTPa’Ky) B OTHOILIEHUN pa-
Hee 3a/iep>KaHHBIX I10 TOJ03PEHNI0 B COBEPIICHNN
IpecTyIUleHus nul. Benb MMeomNii KOHCTUTY-
LIMOHHO-IIPaBOBbIe€ KOPHU U3BECTHBIN 48-49acoBOM
JTMMUT BHECYJeOHOTO OrpaHNYEeHNs CBOOOIBI YK
COBCEM He IIpeJpacIIoIoKeH K JO/KHOMY 000CHO-
BaHUIO OOBMHUTE/IBHOTO Te3uca. Tem 6osee 4TO
nepBas 4acTh YKa3aHHOTO CpoKa GaHATbHO pac-
XOZyeTCsl Ha JOCTaBJIeHNe MIOJ03PEBAEMOr0 B Op-
TaH IpeiBApUTENILHOTO CIe[ICTBUA, a HOCTeAHAA —
IIOITIOMIAETCS 8-4aCOBBIM BPEMEHHBIM OTPE3KOM,
Pa3yMHO 3ape3epBUPOBAHHBIM 3aKOHOJATeIeM
I TIPOBEfieHNs CaMOTo CyAeOHOro 3acefjlaHus B
nopsagke cT. 108 YIIK P®. IToatomy B peanbHOCTI
B PacHOPsDKEHUN CIeJoBaTe/lsl OCTAETCS COBCEM
Masio BpeMeHU, KaKne-TO «KalKue KPoXu» — He-
MHOTUMM 607ee, a MHOIZla U MeHee CYTOK. B mo-
JOOHBIX TEMIIOPA/IbHO OTPaHNYEHHBIX YCTIOBUAX
HY O KaKOJl HajiJIe>kalleil apryMeHTall iy BbIJBU-
raeMoro OOBMHEHNS, HU O KaKOIl OIjeHKe JOoKa-
3aTe/IbCTB Ha OCHOBE BHYTPEHHETO YOeXIeHM:
PasMBIIIIATH, KOHEYHO, He IPUXOAUTCH — YCIeThb
ObI IIpOBeCTU caMble 6e30T/IaraTebHbIe MPoIec-
Cya/IbHO-IIO3HABATE/IbHBIX Je/ICTBUA, B IEPBYIO
odyepenb IPefyCMOTPEHHbIE BETOMCTBEHHBIMU
METOAMYECKMMY pPeKOMEHalMAMY, HabpocaTh
Ha CKOPYI0 PYKy IIPEC/IOByTO€ IOCTaHOB/IEHNE O
IpUB/IEYEHUN B KaueCTBe 0OBMHAEMOr0, 03HAKO-
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MUTDb C HUM 33J]epXKaHHOr0, ObICTPO JOOPOCUTH
€ro ¥ CKopee MPUCTYIATh K JOPMUPOBAHMUIO «ape-
CTaHTCKOTO» MaTepuaja Jji HallpaB/leHus B CYJ.
W ewme xopo1o, eciu 3aiep>KaHo BCETO OHO INLO!
A ecnu TaKOBBIX HECKOTIBKO?'

CropaBeIMBOCTH pajfu, CrlefyeT OoOpaTUThb
BHUMaHME, YTO B JIEVICTBYIOLIEN CUCTEME yTOJIOB-
HO-IIPOLIECCYa/IbHOTO PeryIMpOBaHMNs, KOHEYHO,
CYIIECTBYEeT HEKUil CTPaXOBOYHDLIN MeEXaHU3M,
CIIOCOOCTBYIOIIMII TIPEOSIONIEHNI0 BO3HMKAOIIIX
TPYJHOCTEI, — mpefycMoTpenHsiii ¢T. 100 YIIK PO
HOPAJOK MPEBEHTVBHOIO M30paHusa Mep Ipecede-
HMA B OTHOILIECHMN IIOf{03PEBAEMBIX, T. €. 10 pop-
MyIMpPOBaHNUA U NPENbABIEHNA VM IOTHOLEHHBIX
U 0OOCHOBAHHBIX YTOJIOBHO-IIPABOBBIX IIPETEH-
3uit. Vicnonp3oBaHme NMOMOOHBIX BO3MOXXHOCTEN
3aMeTHO O0yIerdaeT C/IeCTBEHHYI0 INPAaKTHKY, B
0COOEHHOCTH IO YTOJIOBHBIM Jie/laM O TPYIIIOBBIX
IPECTYIUIEHNUAX, HEPEAKO CONPSDKEHHBIM C OJHO-
BpPEMEHHBIMI 33aJ]eP>)KaHUAMU HECKONbKUX WIN
make MHOTUX /iuL,. OfHaKO TaKoe J03BOJIeHNE ABIA-
eTcs He 6oree 4eM «IPUATHBIM» MCK/TIOYEHVEeM 13
oburero npasnTa - BeleynoMsaHyTas cT. 100 YIIK
P® npsAMO yBA3bIBaeT €ro JONYCTUMOCTb C HEKM-
MU UCK/IIOUNTEbHBIMY CIy4asiMIU, T. €. C CUTyaL s -
MU, BHO BBIXOJALIMMI 33 IIPEfe/Ibl CTIEACTBEHHOI
PYTMHBI ¥ OOBIZEHHOCTM, HAaIpUMep, NpeArnoa-
TAlOIIVMMM TEXHUYECKYI0 HEBO3MOXXHOCTDb OIlepa-
TMBHOTO IIPOM3BOJICTBA CaMbIX 0€30T/IaraTe/IbHbIX
IpOLleCCYa/lIbHBIX JIEMICTBUN, yAaleHHOCTh MeCTa
3afiep>KaHysA I07103peBaeMOro OpraHOM [IO3HAHNA

' B 97011 CBA3M XOTENOCH Obl, TPEAABIINCH «TUPUYECKUM BOCTTOMU-
HAaHUAM», TOBEJJATh O CIydae 13 COOCTBEHHOI CIeICTBEHHO TIpaK-
TUKY, TIpON3oIeeM B KoHIe 1990-X IT. BO BpeMA IPOXOX/eHNA
CTy>KOBI B OPraHax MpeBapUTeTbHOro cefcTBus. Tak, COTpyHM-
KaMJ KPMMMHaAbHO! MUMUINY (OHOTO M3 OT/€TI0OB MOCKOBCKOTO
YBOIla) 6bia BLHIABIEHA U IIPeceveHa JieaTeNbHOCTb OPraHu30BaH-
HOTI TPYIIIBI, IPOMBIIIIABIIEN B TeYeHMe HECKOMBKIX MeCATeB CO-
BepIIeHNeM pa3TMYHBIX IKOHOMIYEeCKUX TpecTynnenuit. Ilocpes-
CTBOM IIPOBeJIeHNs 3apaHee pa3paGOTAHHOI M XOPOIIO MOJrOTOB-
JICHHOJT OTIepalIiiiyi CeMepPO YYaCTHUKOB T'PYIIIbI ObIIN 3a/iepKaHbI,
nocrasirenbl Ha [1eTpOBKY, 38 U epeIaHbl B BejleHIIe aBTOPA HACTO-
ALeI CTaThM — B TY IIOPY «PsAKOBOro» cregoBarens CefcTBEHHOTO
ynpasnenus I'YB]] r. Mocksbl. V, 1o 1IpaBjie roBOpsl, B TOT MOMEHT
BCe MOJIMHHO I0PUNYECKIIe BOIPOCH! JaHHOTO YTOJIOBHOTO Jiena (0
IpeJionaraeMoit KBanupuKalum ieiicTBUI 3ajlepXKaHHBIX, O CTelle-
HU JIOKa3aHHOCTM (PaKTOB y4acTUsA KakKIOTO U3 HUX B BBIABJIEHHOI
IPeCTYIHON CXeMe U T. JI.) TIPeJCTaB/ANNCh aBTOPY CTaTbU COBEP-
IIEHHO BTOPOCTENIEHHBIMU, He MMEIUMMHU a0COTIOTHO HUKAKOTO
3HaueHM . Ba>KHBIM BUIE/ICSA INIID OJIH, HOTHOCTBIO 3aHUMAIOLI A
MBIC/IEHHO€ TIPOCTPAHCTBO, He MO3BONAIMINII TyMaTh HU O UeM
MHOM BOINPOC: KaK BOOOIIE yCIeTh «0pOPMUTb» TaKyio GONBIIYIO
«KOMIIQaHMIO» B YCTAaHOBJIEHHBIN CPOK U Ifje HAl TV BpeMs Ha Co67Iio-
neHne Bcex GpopManbHOCTel, CBA3aHHDBIX C OJIHOBPEMEHHDIM 3ajiep-
JKaHMEeM CeMU delloBek? A BeJlb B Te TOZIBI IpelycMaTpuBarcs 6ormee
6HaI‘OHpI/IHTHbIIU/I /1A OPTAHOB IPENBAPUTEIBHOTO CIE€ACTBUA CPOK
3aJiep>KaHu A TOJ03PEBAEMOTO — 72 Yaca C MOMEHTA COCTaB/IeHM I CO-
OTBETCTBYIOIIErO TPOTOKOA. [la 1 Cy/ieOHbII TTOPA/IOK 3aKTI0UeH A
TI07;, CTPAXKY He TPeGOBAJICA; 3TU BOIPOCH! PEllajich roOpasyio mpo-
Ije — IIOCPe/ICTBOM IIPOKYPOPCKOTO CAHKIIMIOHPOBAaHILA.

OT pajlOHHOTIO IIEHTPA, T. €. KOI7la OTBeleHHOe Bpe-
Ms pacXofiyeTcsl Ha IOCTaB/IeHe YeloBeKa B CYLL U
T. Ji. B 9T0II CBA3M B psAfie MyOMMKAIVIT BBICKA3bIBa-
€TCsI COBEpILIEHHO IIPABM/IbHO Hepejalolias CMbICI
3aKOHQ, XOTA ¥ MPOTUBOpeYalas NoTpeOHOCTAM
C/IeICTBEHHOI TPAKTUKN TTO3ULUSA: TOJOOHOE J10-
3BOJIEHMI€ TIPeHA3HAYeHO IMIIb M1 HeCTaH/IApT-
HBIX Ka3yCOB, TOTfla Kak B 0oJyiee TpUBUAIbHBIX
CUTyallUAX eTO MCIO/Ib30BaHNUe Helpuemnemo [7,
c. 536-537]. K Tomy >xe npegycmorpenHble cT. 100
YIIK P® ocobble ycmoBus NpuMeHeHMs Mep Ipece-
YeHNS BOBCE He pacCUMTaHbI Ha TPOJIO/DKUTENbHOE
BpeMs — MX UCIIO/Ib30BaHMeE JIUIIb II03BOMIAET II0-
nyuntb 10- mmn 45-cytounyio (a mo gakry - 8- nmm
43-CYyTOYHYIO) IIPOLECCYaTbHYI0 HMepPefblIIIKy, He
0CBOOOXKIAIONIYIO OT OpeMeHy IPUBIeYeHNs B Ka-
4yecTBe 0OBMHAEMOTO B CTPOTO OIpe/ie/IeHHbIIT 3a-
KOHOM I, CTIefIOBaTeIbHO, BCe PABHO He MPeNIona-
raloyit CBOOOBI BHYTPEHHETO YOXK/IeHNsT CPOK.

BBuRy M3/10)KEHHOTO B C/I€ICTBEHHON IIpaK-
TUKEe y>K€ MHOTO JIeT IIPUMeHseTCs ABYX9TaIllHas
TEXHOJIOTUsA (POPMYIUPOBAHNUA YTONIOBHO-IIpa-
BOBOJl IIPeTEeH3UM KaK IIpefiMeTa MpPefCTOsAILIero
cypebHoro saceganus. OHa COCTOUT B BBIIBIKe-
HUYM B OTHOIIEHMM IIOfIBEPTHYTOIO YIOTOBHOMY
Ipec/e[OBAaHNI0 Ye/IOBEKA /IBYX Pa3IMYHBIX IIO
BPEMEHU BBIJIBIDKEHINS, 00BbEMY, COIEPKaHUIO U
cTereHy OOOCHOBAHHOCTU OOBMHeHMIT: 1) «Im-
JIOTHOTO» (IIepBOHAYA/IbHOTO), HPELbABIAEMOTrO
[0 pe3y/IbTaTaM CaMbIX 0e30T/IaraTe/lbHBIX IPO-
IlecCya/lIbHO-TI03HaBaTe/IbHBIX AEMCTBMIT B IIe/AX
CO3JIaHMs YCIOBMIL [/Is1 M30paHMs Mephl IIpecede-
HIS; 2) OKOHYATeIbHOro (OOBMHEHMS B OKOHYA-
TEbHOI peaKLNN ), IPefoINpene/IeHHOTO NTOTaMI
BCETO JIOCY/IeOHOTO IPOU3BOJCTBA, JODKHBIM 00-
pasoM 0OOCHOBAHHOTO JIOCTAaTOYHOM COBOKYIIHO-
CTBIO JOKA3aTe/IbCTB, BbIPAXKAIOIIero BHYTPEHHIOI
y6eXIeHHOCTDb B 300/ IM4eHIN YeJIOBeKa B COBEP-
MIeHVY VMHKPUMWUHUPYEMOTO eMYy IpeCTYIIeHNUs,
H03TOMY GOPMYIUPYEMOTO U MPENbsBIAEMOTO He-
HOCPEe/ICTBEHHO IIepe]i Ha4ualoM ITPeyCMOTPEHHOMN
r1. 30 YIIK P® ¢unanbHOI YacTy pegBapuTeb-
HOTO pacciefoBaHys. [laHHas TeXHONOIMs CTanla
y>Ke HaCTO/NbKO IPUBBIYHOI, HACTONBKO ITyOOKO
YKOpEHWIACh B HEATETbHOCTY CIe[CTBEHHBIX pa-
OOTHUKOB, YTO BOCHPUHMMAETCA VMM KaK HEYTO
GeccriopHoe, camo co6oit pasymeromeecs. A B Ka-
YeCTBe ee NMPAaBOBOII 6a3bl UCIONb3YIOTCS U3BECT-
HBIE TTOJIOKEHNH, YCTaHOBIeHHbIe 4. 1 cT. 175 YVIIK
P®, koTopble ;03BOJIAIOT YACTIYHO U3MEHATD MO0
JIOTIO/IHATD paHee MpegbABIeHHOe oOBuHeHMe. [To
KpaliHel Mepe, UMEHHO K TaKVM BbIBOJIAM IIOATAJI-
K/BAIOT pe3y/IbTaThl HeOOJIBIIOrO ONIPOca COTPYA-
HUKOB psifia 00/aCTHBIX (IIpUpaBHEHHBIX K HUM),
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paiioHHBIX (IIpMpaBHEHHBIX K HVUM) M JIMHEVHBIX
nofipaspenenuit ChencreeHHOro komurera PO n
OpraHoB BHYTpeHHUX fen. Ha Bompoc o mpuanHax
VICIIO/Ib30BAHA JIBYX9TAIIHOI TeXHOMOrnu Gopmy-
JMPOBaHMA YIOJIOBHO-IIPABOBOI npeTeHsuu 54 %
PECIIOH/IEHTOB OTBETM/IN, YTO ITOCTYIAIOT MOR00-
HBIM 00pa3oM IO yKa3aHMIO PYKOBOJCTBA, TOIZA
Kak 32 % 06bACHUIN CylIeCTBOBAHNE TAaKOM MPaK-
TUKY HACTOSITETbHBIMY TPeOOBaHMUAMMU IPOKYpa-
TypsL Eme 11 % onpolieHHbIX OTBETUIIN, 9YTO 3TOT
aJITOPUTM NCIO/NIb30Ba/ICA Bceria (B YacTHOCTH,
HEKOTOpbIe TIOBEJA/NN, YTO MMEHHO TaK IPeNbAB-
JIATh OOBMHEHVE VX y4IIN elile B By3e). OcTanbHbIe
3 % peCIIOHEHTOB 3aTPYAHIINCD IaThb KaKO-1n60
OIIPEJIe/IEHHBIN OTBET.

Y10 >Xe MOCHYXWIO NPUYMHON BBEJEHUA B
CUCTEMY YTOJIOBHO-IIPOLIECCYaJIbBHOTO PETYINPO-
BaHUA TpeOOBAaHUA O NPUOPUTETHOM XapaKTepe
n36paHus Mep IpecevdeHlisi UMEHHO B OTHOLICHUN
06BnHsAeMBIX? JlyMaeTcs, YTO OTBETUTb HA 3TOT,
Ka3aJoch OB, 3aIlyTaHHBINI BOIPOC He TaK YX U
TpyRHO!

o Bcel BUAMMOCTH, BO3SHUKHOBEHNE YKa3aH-
HOTo TpeboBaHMA ObIIIO 0OYCIOBICHO 0COOEHHO-
CTAMM Pa3BUTHUA COBETCKOI'O M IIOCTCOBETCKOTO
YTOJIOBHO-TIIPOLIECCYa/IbHOTO IIPaBa, IpeAIoiara-
IOUIVIMY YacTble INepeKOAM(UKAIUN HOPMATUB-
HBIX MICTOYHUKOB, CONPAKE€HHbIE C HAMEPEHUAMMI
obecIiedeHN s IPeeMCTBEHHOCTY BHOBb IIPUMHIMa-
€MBIX KOJIeKCOB 110 OTHOLIEHNI0 K Mpe>kxHUM. CKo-
pee Bcero, JaHHOe IpefIICaHNe B COBPEMEHHOM
BIJI€ TIOABIJIOCH B PE3y/IbTaTe HECKOIBKO HE IPO-
JlyMaHHOTO 3a/IMCTBOBaHM 1 O/IM3KIX 110 COfiepiKa-
HIIO, HO MMEIOIINX NPUHIMIINATIBHO MHOM CMBICT
IIOJIOXKEHMIT IOPEBOMIOLMOHHOIO 3aKOHO/ATe/lb-
cTBa 6e3 MX Hajl/IeXallell ajanTal My K COBEpIIeH-
HO MHOM, XOTs U COXPaHAIOLIell ICKOHHbIE POMa-
HO-TepMaHCKIe KOPHM IapajgurMe gocyaeOHOro
MpON3BOJCTBA.

Benp momo6HOE MpaBuUIO OBIIO CBOVICTBEHHO
«IJAPCKOMY» YTOJIOBHOMY CYFOIIPOM3BONCTBY €lle
co BpeMeH apxanm4yHoro COOOpPHOTO YIOKEHMS
1649 r.!, B 4aCTHOCTM HAIJIO OTPAXKEHNUE B «HUKO-
naeBckoM» CBOJie 3aKOHOB? B IIOC/IEAYIOLIEM OHO
OBIIO TT03aVIMCTBOBAHO aBTOpaMI YCTaBa yTOJIOB-
HOTO CY[JOIpOM3BOACTBA 1864 T.%, OTKyAa MIaBHO
IIepeKOY€eBaso B IIEPBble COBETCKIE YTOMTOBHO-IIPO-

! CobopHoe ynoxxenne 1649 roga. M. : M3zi-Bo Mock. yu-Ta, 1961. 444 c.
2 Cpoy, 3aKoHOB Poccuiickoil MMIiepuy, IOBeIeHNeM IOCyaps MMIIe-
paropa Huxomas IlaBrnoBuda cocraBieHHbI : usfanne 1842 ropa: [B
15 1.]. CII6. : B tum. Broporo oraenenns Cobcrsennoit Ero Vimmepa-
Topckoro Bemyecrsa KaHuensapun, 1842-1855.

? Cyne6nbie ycrasbl 20 HOA6p: 1864 rofia : ¢ M3TOXKEHNEM pacCyx/je-
HUJL, HA KOUX OHM OCHOBaHbI : Y. 1 - / usgannslie focymapcTeenHon
KaHIeIsApueil. — 2-e usfanme, gononHenHoe. Cankr-IlerepOypr : B
tunorpacun 2 oraenernsa Cobcrennoit E. V. B. Kanuenapnu, 1867.

LieccyasbHble Kofekcol 1922% 1923 rr°, nanee — B
YIIK PCOCP 1960 r.5, a 3aTeM — B [1e/iCTBYIOLINII
VIIK P®. BmecTe ¢ TeM He 6bL10 YYTEHO, YTO paHee,
B IOPEBOIOLIVIOHHBIN NEepUoJ, IPAaBOBOE MOIOXe-
Hue 0OBMHsIEMBIX BOOOIIe He XapaKTepu30Banoch
CTOJIb CUJIBHOM CTelleHbI0 (opManu3anni, Kakas
BO3HUKJ/IA TOpa3/i0 MO03Hee, y>Ke B COBETCKII Iie-
PHUOA pa3BUTUs YTOTOBHO-IIPOLIECCYa/IbHOTO IIpa-
Ba. Hampumep, mo cmbicmy YcTaBa yromoBHOTO
CY[IOIIPOM3BOJICTBA IIOf; OOBMHAEMbIM HaJ|IeKajIo
MOHMMATb HEKOEero, He BIIOJIHE OIpeleleHHOTrOo
yYacTHUKA HpPeJBAPUTEIbHOTO CIIe[ICTBUSA, HMpPO-
BEpsAEMOr0 Ha INPUYACTHOCTD K COBEPUIEHHOMY
MPEeCTYIIJIEHNIO, a [/ €TO BBEJEHNA B TAKOE I0pH-
IOUYecKoe COCTOSIHME HUKAKOTO CIIelMaIbHOTO T0-
CTAQHOBJIEHNS BBIHOCUTD He TpeboBanock. Ilo cyTu,
3TOT CYOBEKT CKOpee HAllOMMHA/I He CTONIBKO CO-
BpPeMEeHHOT0 OOBMHSIEMOT0, CKOBKO IOJJ03peBae-
MOT0, TOI/Ia KaK II0JIO>KEeHIe CAaMOTO IIOA03PeBaeMO-
ro BOOO1IIe IPeAIIoaraao HelpolecCyaabHYI0, KaK
ObI «IIPefIC/IeICTBEHHYIO» IIPUPOAY — OTPAHNINBA-
JIOCh TO3HABATENbCKOM [1eATeTbHOCTDIO IO
Ipyrumu cmoBaMy, OCHOBHOJ NPUYNHOMN, IIpefo-
NpefeuBILell MOsAB/IEHNE B COBETCKOM U IIOCTCO-
BETCKOM YT'OJIOBHO-IIPOLIECCYaTIbHOM IIpaBe HOpM,
CTaBAIIMX IIPYMEHEHNe Mep IpeceuyeHNs B 3aBUCH-
MOCTD OT HaJIeJIeHVIS JINLIA CTaTyCOM OOBUHAEMOTO,
10 BCeil BEPOSATHOCTY, ABUIOCH CIeACTBUEM IPU-
CYyIIMX HalMIOHaJbHOMY INPaBOTBOPYECTBY Tep-
MUHOJIOTMYECKOJ TyTaHNULIBI U YeXapAibl — BeCcbMa
IeCTPYKTUBHBIX OOCTOSTENbCTB, 00YCIIOBIEHHBIX
HeXXeJlaHMeM Pa3pabOTYMKOB COOTBETCTBYIOIMX
3aKOHOIIPOEKTOB YHeATb [O/DKHOE BHIUMAHMNE
npensaraeMbiM (GOPMYIMPOBKAM, HaMIeXXaluM
00pa3oM BHUKATb B ICTOPUIO JCIIO/Ib30BaHMS TeX
JIM UHBIX HOPMaTVBHBIX TEPMIHOB.

Pe3synbraTbl nccnefoBaHuA

BepHo nu BbicKa3aHHOe IpefmonoxeHue? [lei-
CTBUTE/IHO JIM OCHOBHAs IIPUYMHA BBEIEHUA B
CUCTEMY YTOJIOBHO-IIPOILECCYaTbHOIO Peryampo-
BaHI JAHHOTO TPpeOOBaHMA HACTOIBKO IIPOCTA U
6ananpHa? Ckopee Bcero, na! Ilo kpaiiHeit mepe,
BBIIBUHYTb KaKue-1mubo MHble BepCUU, TI03BOTIAI0-
1yie 00BACHUTD BO3HUKHOBEHE TIOJOOHOTO U3DA-
Ha, He IIPefICTaB/IAeTCs BO3SMOXKHDBIM.

B m060M crrydae coBeplIeHHO ACHO OAHO: 6a30-
BO€ YCIOBNe, NIPeANoaramiiee IpuOPUTETHOCTD

406 YronoBHO-IpoLecCyaTbHOM KofieKce : mocranosaeHne BIIVIK
or 25 mas 1922 1. (BMecTe ¢ YTOOBHO-IIPOIECCYalbHbIM KOJEKCOM
PC.®.C.P)// CY PCDCP. 1922. Ne 20-21. Cr. 230.

> 06 yrBepxaeHnn YronosHo-nporeccyanbaoro koziekca P. C. @. C. P.
: mocranosnenne BIVIK ot 15 desp. 1923 1. (BMecTe ¢ Yro/mOBHO-IIPO-
neccyanpHbiM Kofiekcom P.C.®.C.P) // Vissectus BITMK. 1923. Ne 37.
¢ YronosHo-nporeccyanbHbiil kofekc PCOCP : yrs. BC PCOCP 27
okT. 1960 1. // Bemomoctit BC PCOCP. 1960. Ne 40. Ct. 592.
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n30paHus Mepbl IpecevyeHysi B OTHOLIEHNN 00BU-
HAEMOTO, B HacTosllee BpeMs He MMeeT HUKAKOIl
HNPUKIAJJHON IIeHHOCTM, He COfIEP>KUT HUKAKUX
MOIMOMHUTENbHBIX IPOLECCYyaNbHbIX TrapaHTUI,
HUKOMM 00pa3soM He IOBBIIIAET YPOBEHDb IIPABO-
BOJI 3alIMIIEHHOCTY MOJBepraeMbIX YTOJIOBHOMY
npecnegosanuio nui. Torga xak geTepMmMHMUPO-
BaHHbIE UM JIeCTPYKTUBHbIE [1OCTECTBYA BULHBI
HEBOOPY KEHHBIM T/Ia30M — BBIPA>KEHBI B MIOTpeb-
HOCTM BBIJBVIKEHUA IPEXJEBPEMEHHbIX M HEO-
0OCHOBAHHBIX YTOJIOBHO-IIPABOBBIX IIPETEH3MIL,
HNPUBOJAIIMX K AIBHOJ HeCIIPaBeJIMBOCTH, K IIpe-
BpalleHNio 06BMHAEMBIX (IO CyTH, IOfO3peBae-
MBIX) B 3a/I0)KHMKOB IIOCIIEIIHOI ¥ HEIPOAYMaH-
HOJ IIpaBOTBOPYECKON NonuTUKMU. Hapany ¢ sTum
npefoNpeneNeHHble TAKMM YCIOBMEM IpaKTHde-
CKJIe TeXHOJIOTMM CYIIeCTBEHHO OOpeMeHAT pa-
60Ty 1 6€3 TOrO CUJIBHO IeperpyKeHHbIX C/IeI0Ba-
TeNell — BBIHY>XXJAIOT X IPOBOJUTD HE MIMEIOLIe
HMKAaKOTO CMBIC/TIa IIpolleccyajnbHble MAeicTBUA,
TOTOBUTD IMIIIHYE JOKYMEHTEL, T. €. UCKYCCTBEHHO
pas3ayBaTb 00'beMbl C/IeCTBEHHOI OI0pOKpaTnn u
MaTE€PUAJIOB YTOTOBHBIX JIE]I.

Ha ocHOBaHUM BcCe€ro BBINIEN3TIOKEHHOTO Ha-
HpallyBaeTCsl OYEBUIHDBIN BBIBOJ: IIPAaBOBOE YC-
JIOBME, YBA3bIBAIOIee IPHOPUTETHOCTD N30paHNA
yctanosneHHbIX YIIK P® mponeccyanbHo-npece-
KaTe/IbHbIX MEXaHU3MOB C NPU3HAHNMEM COOTBET-
CTBYIOI[ETO /IMI]a OOBMHAEMBIM, — 3TO SIBHBIN 3a-
KOHOJIaTe/IbHBIIl aHAaXPOHM3M, MOJIeXalUil Kak
MOXKHO 607iee CKOpO¥ MMKBUAALVN. MeXaHU3MBI
06BMHEHNA KaK OJJHOTO Y3 9TAIIOB YTOJIOBHOTO IIpe-
CTIeOBAHM M IIPMMEHEHNA Mep IpecedeHnsa Kak
CpPeficTB ObecredeHNs HaIIeXKallero MOBeJeH
CyOBEKTOB YTOIIOBHO-IIPOIECCYaTbHBIX IIPABOOT-
HOIIIEHUI — JOCTaTOYHO aBTOHOMHDbIE, 110 KpaitHen
Mepe, He MofIeXalye HaX0XIeHNIO B CTO/b JKeCT-
KOJ CBA3Ke, MMeEIINe pa3IndHOe IpefHasHaye-
HIl€e, OCYIeCTB/IAeMbIe [l pellleHNs COBEPILIEHHO
PasHBIX NIPABOBBIX 3a/1a4 GOPMBI peann3auum ro-
CY[JapCTBEHHO-B/IACTHBIX IIOJTHOMOYMIL

O6cyKaeHNA 1 3aKNI0YeHns

[IpencraBsieTcss, YTO BO3MOXXHOCTB C€i0-
BaTens (HO3HaBaTessA) U3OpaTh MO0y U3 Hpen-
ycmotperHbIX cT. 98 YIIK P® mpasoorpanmun-
TEJIbHBIX Mep (XOfjaTailCTBOBATb O ee M3OpaHUU
mepes Cy/JOM) MMEHHO B OTHOIIEHNM IIOfj03peBa-
€MOro, T. €. 0e3 BBIABVDKEHMS M IpPefbABICHNUSA
€My YTOJIOBHO-TIPaBOBOJI NpEeTEeH3NN, He JOKHA
BOCIIPMHMMATBCA KaK HEYTO pefKoe, UCKITIYM-
TeNIbHOE, IOJJIeXXalllee MCIIO0/Ib30BAHUIO TONTBKO
IpPU CT€YEeHNM KaKUX-TO BBIXOASIINX 3 Ipeie/ibl
006BbIIEHHOCTY 0OCTOATeNBCTB. Takoe K03BOIEHIe

ClIeflyeT IpeBpaTUTh B o0lee IpaBuUIo, NIPUTOA-
HOe K peajn3alui 110 BCeM YTOJIOBHBIM fle/laM, B
JIOOBIX CUTYALMAX — BHE 3aBUCHMOCTY OT TOTOB-
HOCTM CriefioBaresieil K GOpMY/INPOBAHNUIO U BBI-
IBVYKEHNIO OOBMHUTENBHBIX TE3MCOB B COOTBET-
ctBun co ct. 173 YIIK P®. B KoHIle KOHIIOB, HU
B CaMOM YTOJIOBHO-IIPOLIECCYa/IbHOM 3aKOHE, HI
B pa3pabOTaHHbBIX HA €r0 OCHOBE NMPUKJIAHBIX, B
HepBYI0 ouepefb BeJOMCTBEHHBIX, peKOMEHAIIN-
AX HeJIb3s1 yCMOTPETb HM e[[MIHOTO HaMeKa Ha BO3-
MOYXHOCTb OTpPaHMYeHMNs, TeM 0Oojee HapyLIeHNs,
IpaB IOJ03PeBAEMBIX BBUY HeCPOPMUPOBAHHO-
CTV B OTHOLIEHNY HErO YIOMIOBHO-IIPABOBOII IIpe-
TEH3UU — pPerJTaMeHTUPOBAHHBIE MEVICTBYIOLUIUM
3aKOHOJIATe/IbCTBOM CTaTYCHI IOJO3PEBAEMOT0 U
OOBUHSIEMOrO MPAKTUYECKN VJEHTUYHBI I OT/IN-
YAIOTCA JIUIIb HajelleHueM nocaensero (00BuHsA-
€MOro) psIoM 6eCCMBICTIEHHBIX IJIs ITepBOro (Io-
[l03peBaeMoro) «cynebHbIx» mpas. Kcrary, Becpma
npuMevaTenbHo, 4To Ilnenym BepxoBHoro Cyna
P®, pasbsacHUB B CBOe BpeMs BOIIPOCHI, BO3HUKA-
IOIIVIe TIPY 3aK/IIOYeHNI /NI TOfl CTPAXKy, yBA3AI
3aKOHHOCTb MOI0OHOTO penreHnst ¢ 000CHOBaHHO-
CTBIO TIOfIO3PEHNUS B COBEPUICHNN MPeCTYIICHN
(He 0O6BMHEeHM S, @ UMEHHO Tofo3peHus!)'.
3aBepiuas HaCTOALIYIO CTAaTbIO, OCTAETCS JIMIID
HaZleATbCs, YTO PaHO WIM IIO3JHO 3aKOHOZATelNb
BCe )Ke NPUCTYIIAeTcsA K BBICKA3aHHBIM IIpeMsIo-
JKEHNAM U ITIpefIpuMeT COOTBETCTBYIOIUE Ipa-
BOTBOpYecKye 1marn. JlymaeTcs, 4T0 OHM CMOTYT B
HEKOTOPOJI CTEIeH!) IOBIMATh Ha ONTHMM3ALNIO
[IPaBOIIPYMEHUTEIbHOV NMPAKTUKY, B 4aCTHOCTU
MO3BOIAT YCWINTD 3aMINIIEHHOCTD ITOABEPTraeMbIX
YTOZIOBHOMY IIPeC/IeHOBAHMIO /NI, OT HEOOOCHO-
BaHHBIX OOBMHEHNII, HOCIIOCOOCTBYIOT CHYDKEHIIO
BO3/IaraeMoil Ha CrefloBaTesieil HarpysKku, a 3Ha-
YUT — ¥ IOBBILIEHUIO OOILIero KauecTBa HOCyHeo-
HOTO IIPOM3BOMCTBA.
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