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TEOPETUYECKUE NPOBJIEMbI OTPAC/IEN NPABA

C. b. PoccuHCcKuin'

NPOTOKO/NbI CNEACTBEHHBIX AEMCTBUN:
NPOBNEMbI NPOLLECCYANbHON OOPMbI
U DOKA3ATE/IbCTBEHHOTO 3HAYEHUA

AHHOMayusA. Hacmoawas cmames noceaweHa omoessHbIM npobaeMam meopuu u NPAKMUKU
NPOMOKO/IUPOBAHUSA CriedcmeeHHbIx delicmeuli kak mpeboeaHus, 0byc1081eHH020 ucmopuye-
CKUMU mpaduyusamu HauuoHabHO20 Cy0onpou3soocmsa u obwumu npuHUUNAMu KOHMUHeH-
maneHol (pomaHo-2epmaHckoli) npagosoli cucmemsi. Aemop 0cobo 3aocmpaem eHUMAHUE HA
npagoBoM 3Ha4YeHUU NPOMOKOAUPOBAHUSA criedcmeeHHbix delicmeull KaK Ha HECOMHEHHOM 00-
cmouHcmee poccutickoli modesu npedsapumesnbHo20 paccnedo8aHus, Komopoe degnaem ee 3Ha-
yumesibHo NPEBOCX00AWEli COOMBEeMCMBYWUe MexaHU3Mbl, UCNOsb3yemMble 8 cmpaHax 3anada,
8 nepayto oyepedsb 8 CoeduHeHHbIx LLImamax AMepuKu.

Mepsaa yacme cmameu NOCBAWEHA OOKMPUHA/IbHBIM, HOPMAMUBHO-NPABOBLIM U NPUK/IAOHbIM
acnekmam npouedypel COCMAasaeHUA NPOMOKOs108. B yacmHocmu, asmop 8bipaxcaem ckenmu-
YU3M NO NOBOOY pe2nameHmMayuu Ha «8bICOKOM» 30KOHOOUMesIbHOM ypo8He Cy2ybo mexHU4YeCKux
npasus NPoMOoKoAUPOBAHUSA ciedcmeeHHbIx delicmeuli, npespauwarouiux gedepassHeili 30KOH
8 NOWa208YH UHCMPYKUUIO 0719 HE2PAMOMHbIX U BeckynbmypHsix ciedosamenell. Kpome moeo,
npednazaemcs HO8AA NPUKAAOHAA MEXHOM02USA 03HAKOMAEHUA YYaCMHUKO8 CriedcmeeHHbIx Oeli-
cmeuli ¢ co0epHaHuem NPoMoKos108, OCHOBAHHAS HO PEXUME MAKCUMAs1bHOU KOMGBOpmMHocmu,
omeeyarowas NoosUHHO NPABOBOMY 3HAYEHUI NPOYEcCydsnbHoU hopmel U npednosna2aruasn
Hadnexcawull yposeHs NpogheccuoHanUu3Ma, NPABOCO3HAHUA U 0MB8EeMCMBEHHOCMU C/1e0CMBeH-
HbIX PaBOMHUKOB.

Bmopas yacme cmameu noceaweHa 00KA3ameabCmMeeHHOMY 3HAQYEeHUK NPOMOKO/108 Cr1e0-
cmeeHHbix delicmeull npu ycmaHo8aeHuu obcmoamesnscmes, UMeWUX 3Ha4YeHue 014 yeo-
n108H020 0esna. Memoodos02uYecku 0mmasnKkugascb 0m CHOPMUPOBAHHOU paHee KOHUenyuu
«HegepbasibHO20» cnocoba npoyeccyanbHo20 NO3HAHUA, NPUHUMAA 80 8HUMAHUE NpagosyHo
HeonpedeneHHocme cm. 83 YK P®, aesmop npuxodum K 861800y O Cyu,ecmeo8aHuU cepbe3Hol
00KMpuHansHoU U 3aKoHOoOamesbHoU owWubKuU, 3aKAYaOWelca 8 HAPYWeHUU 102U4eCKO20
e0uHo0bpa3ua NPUMEHUMENBHO K PE3Yabmamam pasauyHeIM C1e0CmeeHHbIX U UHbIX NPOUECCY-
anbHsix 0elicmeud. 10 MHeHUo a8mopa, 8 00HUX C/Iy4asx N0d O0KA3aMenbCMeoM NOHUMAEeMCcs
nozHasamesbHoll pe3yanbmam, a 8 Opyaux — CAm NPOMOKO/ KAaK hOpMa uUKCauuu makoao
pe3ysemama.

B amoli ceAasu npednaeaemca ucnose308aHUe e0UHbIX Memo00a102U4eCKUX N0OX0008 KAK K pe-
3ys16mamam cnedcmaeHHbix 0elicmauli, mak u K Coom8emcmsyuwum NPomMoKosaam. A 00Ka3a-
mesnbcmea, npedycmompeHHsie cm. 83 YK PO, no mHeHur aemopa, ciiedyem enpedsb Ha3bi8ame
pe3ysemamamu HesepbasbHbix ciedcmeaeHHbix (cyoebHsix) delicmeaul.
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"pOTOKonaMM (oT rpeu. protokollon — neps.biii
JIUCT MAHYCKPUNTa) B YTOIOBHOM CYA0NPOU3-
BoacTBe Poccuiickoit ®egepaumm NPUHATO CYU-
TaTb MPOLLeCCyasibHble aKTbl, PUKCUPYIOLLME XOZ,
W pe3ynbTaTbl CNeACTBEHHbIX, CYyAeOHbIX U MHbIX
npoLeccyanbHbIX AeMCTBUI. MPOTOKO/bI ABAAOT-
€ PAa3HOBUAHOCTbIO MUCbMEHHbIX LOKYMEHTOB
(ot nat. dokumentum — obpasel, cBuaeTesb-
CTBO, A,0Ka3aTeNbCTBO); MMM, B CBOKO oYepesb,
MPU3HAOTCA MaTepuasibHble 0ObEKTbI, B KOTOPbIX
C MOMOLLbO 3HAKOB, CUMBOJIOB Y NPOYUX 3NEMEH-
TOB €CTECTBEHHOTIO U/IM UCKYCCTBEHHOTO A3blKa 3a-
dUKCUPOBaHbI CBeAEHMUA O Kakux-n1nbo dakTax?.
MpoToKONMpPOBaHME CNEACTBEHHbIX AENCTBUI —
31O TpeboBaHue, 06ycNOBAEHHOE UCTOPUYECKN-
MW TPAAMLUAMU HAaUMOHANbHOIO CYA0NPON3BOA-
CTBa M O6WMMM NPUHLMNAMUN KOHTUHEHTA/IbHOM
(pomaHo-repmaHCcKolM) NPaBOBOM CUCTEMBI.

Mo cmbiCNly 3aKOHa, BbiTeKatowemy 13 4. 8
cT. 164 YNK P®, NnpoTOKON — 3TO OCHOBHOM
M 06Aa3aTenbHbIN cnocob ¢uKcaumm dakTa npous-
BOZCTBA, X042 W pe3y/bTaToB Nt060ro cneacTBeH-
Horo aevcteua. OH NO3BONAET NOTEHLMAbHbIM
ynTaTenam (cyay, NPOKypopy, NHbIM yYaCTHUKAM
Yro/IOBHOTO npouecca) BNOCAeACTBUM YACHUTb
(pexkoHCTpyMpoBaTh) coaepaHue, HanpaBaeH-
HOCTb M AMHAMWKY MPOBOAMMbBIX NO3HaBaTE b-
HbIX M OpraHU3aLMOHHO-06ecneynTeIbHbIX NPU-
emoB, pOpPMbl NOBEAEHWNA NPUCYTCTBYIOLWINX NNLL,
MCCNef0BaTh U NPOBEPUTHL UTOTU CNEACTBEHHOTO
OeVCTBUA B LEeNAX OLUEHKU OTHOCMMOCTM, A0MY-
CTUMOCTHU, AOCTOBEPHOCTU COBpPaHHbIX (chopmu-
POBaHHbIX) A0Ka3aTeNbCTB, peleHuns Bonpoca o6
WX MCNONb30BAHWUM B Aa/IbHENLLEM NPOU3BOACTBE
Mo YyronoBHOMY Aeny.

Obuwue npaBuia obopmneHns NPOTOKO/IOB
CNeACTBEHHbIX AENCTBUM pernameHTUpPYTCS
cT. 166 YMNK P® B cMctemMHOM eAuHCTBE C Y. 2
cT. 474 YNK P® n npegnonaratoT BO3MOXKHOCTb UX
BbIMOJHEHMA TUNOTPAPCKMUM, SINEKTPOHHbBIM UK
MHbIM cnocobom, a Npu OTCYTCTBUM TaKoM BO3-
MOXHOCTM — HanucaHue OT pyKM. Ha npaktuke
Hanbosiee pacnpoCcTpPaHEHHbIMU ABASIOTCS KOM-
OUHMPOBaAHHbIE BapMaHTbl N3rOTOBNEHWA MPOTO-

KOJ1a C/IeACTBEHHOTO AEMCTBUSA, COCTOALLME B TOM,
4yTo OAHU ero ¢parmeHTbl (Hanpumep, 6AaHK,
OTAEe/bHble YaCTU COAEPKAHMUA) BbINONHAOTCA
TEXHUYECKMM crniocobom, a gpyrue (B Tom umcne
Cob6CTBEHHOPYYHbIE 3aMNCK YYaCTBYOLWMNX /ML) —
3aMO/IHAOTCA OT PYKMU.

B npaBonpuMeHUTENbHON AeATeNIbHOCTM A,aB-
HO yCTOANAaCb TPEX3BEHHAA TEXHO/IOMMA COCTaB-
JIEHMA NPOTOKONOB CNeACTBEHHbIX AENCTBUN,
noapasymeBsatollas HaaMume BBOAHOM, onuca-
TENIbHOM W 3aK/OYMTENbHON YacTel. YKasaHHanA
TEXHO/IOTUA ABNAETCA BMOJIHE Pa3syMHOM, oTBe-
yatoulein Kak obuwen KoHuenuum dprKcaumm xona
W pe3ynbTaToB MPOLEecCcyasibHbIX AENCTBUN, TaK
M NoTpebHOCTAM C1ieACTBEHHOM MPAKTUKKN. OfHa-
KO nofo6Hble cyrybo TeXHUYECKUe npasua Bpag,
/X CTOUT PernameHTMpOBaTb Ha 3aKOHOZaTe/b-
HOM YpPOBHE, KaK 3TO MPOUCXOAMUT B HacTosllee
Bpemsa. K Be/IMKOMY COXKa/lieHMIO, COBPEMEHHAs
HOPMOTBOpPYECKas NoauTuKa PP passuBaeTcs no
OLUMBOYHOMY NYTK, MPEeANOoNaratoLLeMy CTpeme-
HME «Y3aKOHUTb» (B Y3KOM CMbIC/Ie 3TOrO C/10Ba)
ropasfo 6osee WNPOKNUI KPYr NPaBOOTHOLLEHWH,
yem 3Toro TpebyeT 34paBbiit cmbica. [elncTsy-
townit YMNK PO ABHO neperpysKeH MosIoKeHUs-
MK cyrybo TEXHWYECKOTO XapaKTepa, «A0CTOM-
HOE» MECTO Cpe/iM KOTOPbIX 3aHMMatoT NpaBuia
odopMaEHNS MPOTOKONIOB CNEACTBEHHbIX Ael-
CTBWI, B TOM YMC/IEe NepeyncasatoLme nx Heobxo-
AVMble pekBu3uTbl. Cneays nogobHOM forvke,
B CKOPOM BpeMeHM NoTpebyroTcs crneumasbHble
HOPMbI, PEFIAMEHTUPYIOWME LBET YEPHUA ANA
3aMo/IHEHMA NPOLECCYa/ibHbIX AOKYMEHTOB UK
cTeneHb pa3bopumMBOCTM NOYEpPKa ero aBTopa, Ko-
Topble nNpeacTaBastoTca 6onee yem HECCMbICNEH-
HbIMU.

Ecnv cnegoBatens He 06/1a4aeT 4OCTaTOYHOM
NpaBOBOW KyNbTypOWi, He 0CO3HaeT Heobxoau-
MOCTW YKa3aHUA B lOPUANYECKM 3HAUYMMbIX MPO-
Leccya/ibHbIX aKTax AaTbl, BPEMEHU U MECTa MUX
COCTaBNEHUA, AaHHbIX 0 cebe 1 NoAgobHbIX cBe-
OEHWIN, TO OH BOOOLLE BpAA M BOOOLE AOCTOUH
3aMelLEeHMA AOKHOCTM B OpraHax rocy4apcrBeH-
HOM BNacTu, npegnonaralllein HageneHne ero

L BenkuH P. C. KpMMMHanUcTUYecKan sHumknoneama. M. : MeratpoH-XXI, 2000. C. 61.
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FOPUCANKUMOHHBIMW MOJIHOMOYMAMU. BmecTo
npespauweHua YIMNK PP B nowaroByo UHCTPYK-
UM 418 HEerpaMoTHbIX NMPaBONpPUMEHUTENEN
N Pa3bACHEHMA UM Ha 3aKOHOAATE/IbHOM YPOBHE
3NeMeHTapHbIX NOCTY/IaTOB NPAaBOBOWN Ky/bTypbl
rocyAapcrBy CeAyeT MeHATb KagpoByH NMOAUTU-
Ky B OTHOLUEHUW CBOMUX C/YKaLLMX, Ha3Ha4yas Ha
COOTBETCTBYHOLLME AOKHOCTM NPOPECCMOHANb-
HbIX IOPUCTOB. B 3TOM CBA3KM OCTaeTCA NMWb Mo-
Paf0BaTbCA, YTO 3aKOHOAATENb MO KpaliHein mepe
UCKAtouMn n3 Koaekca camu 61aHKM MPOTOKO/I0B
(yTpaTtmswasna cuny rn. 57 YMNK P®), yto B cBOE Bpe-
Ms BOOOLLLE HE BbIAEPKMBANO HUKAKOM KPUTUKM.
denepanbHbI 3aKOH AO/IKEH OCTaBaTbCA 3a-
KOHOM — T.e. HOPMATMBHbIM MPABOBbIM aKTOM,
obnagaoWmMm BbiCWIEN HOPUAMYECKOW CUNOM
N pernameHTUpyowmm Hambonee BaxKHble oblLLe-
CTBEHHble OTHOoWeHWA?. CobcTBEHHO roBops, KoH-
cTuTYyumsa PO 1 ycTaHaBAMBAET A5 3TOMO 0CO6bLIN,
YCNOXHEHHbIN NOPSALOK 3aKOHOTBOpYecTBa. Tor-
3 Kak cyrybo TexHMYeCcKre HOpPMbl, B YaCTHOCTU
npasuia oGOpPMIEHNA NMPOTOKO/IOB CNEACTBEH-
HbIX AEWCTBUIM, — 3TO BCErO /IMLLIb BCMOMOraTe/b-
Hble peKoMeHAaunn, Heobxogmmble ana obecne-
YyeHusa eanHO0bOpPasna CNeacTBEHHON NPaKTUKMY,
KOTOpble BMOJIHE MOTYT HalTU OTPaXKeHUe B Be-
[OMCTBEHHbBIX MW MEXKBELOMCTBEHHBIX METOAM-
YECKMX YKa3aHMUAX UM UHCTPYKLUMAX OPraHoB A0-
3HaHWA U NpeaBapUTENbHONO CNeaCcTBUS.
3aKoHoZaTeNb ycTaHaBAuBaeT TpeboBaHue,
npeanucbiBatollee caeposaTento obecneynTb
BO3MOKHOCTb O3HAaKOM/IEHUS C MPOTOKO/IOM BCEX
YYaCTBYIOLWMX UL, CAENAaTb 3aMeyYaHus, yTou-
HEHWA, AOMNOJHEHUA W 3aABEHUA MO CYLLECTBY
CNeACcTBEHHOrO AENCTBUA, YTO ABNAETCA OA4HOM
M3 rapaHTUi NpoLLeccyasibHoOM A06pPOKayecTBEH-
HOCTM COOTBETCTBYIOLMX NO3HABATE/IbHbIX U Y0-
CTOBEPUTE/IbHBIX pe3ynbTaToB. byayyun BnosHe
pa3yMHOM, yKa3aHHas uaes npeactaBaseTca He
JIMWEHHOW Uenoro paga cyrybo npakTUYecKux
HeZ0CTaTKOB, HEPEAKO NpeBpaLLaloWwmnx ee B ny-
CTYO U HMYEM He 060CHOBaHHYH GOPMaNbHOCTb.
Belb B KOHTEKCTE HamnpaB/lieHHOCTM Ha obecne-
YyeHue npaB y4aCTHMKOB Yro/IOBHOMO CyA0MNpPous-
BOACTBa M obecneyeHns nocieayoLlLero AocTy-
Ma K MpaBOCyAMIO NMpoLLeaypa UX 03HAKOM/IEHUSA
C NPOTOKONAMM CNEACTBEHHbIX AEUCTBUMN LONXK-
Ha onpenenATbCA UCXOA4A U3 MPUOPUTETA Hau-
60nblen KOMGOPTHOCTU AN YACHEHMA COOTBET-

CTBYIOLMX CBEAEHUI agpecaTtom. KTo-To yyle
ycBamMBaeT MHPOPMALMIO Ha CAYX, KTO-TO — BU-
3ya/ibHO, Y KOTrO-TO B NMpOL,ecce 03HaKOM/IEHUA
MOTYT BO3HWKHYTb AOMNOJHUTE/IbHbIE BOMPOCHI
1 T.4. KoHeyHo, Mbl He nNpeg/iaraem 40BOAMUTb MO-
[o06Hyto cuTyaumto go abeypaa, n tem bonee —
CTaBUTb CNef0BaTeNA B 3aBUCMMOCTb OT BO3MOXK-
HbIX 310ynoTpeb/ieHnI CO CTOPOHbI Y4aCTHUKOB
CNeACTBEHHbIX AeNCTBUIA. BOo Bcem A0/KHa BbiTb
onpeaeneHHas fona pasymHocTU. Ho Tem He me-
Hee, BbINOMHAA NpeAnucaHua Y. 6 cT. 166 YIK PO,
cnepoBaTe/lb He BMNpaBe OTHOCUTLCA K HUM KaK
K OTAroWaowWwmMm ero paboTy HEHYKHbIM dop-
MaNIbHOCTAM; OH ZO/I)KeH OCO3HaBaTb BECb rpy3
BO3/10XKEHHOW Ha HEro rocy4apCTBOM OTBETCTBEH-
HOCTM, AOJ/IKEH NMOHUMATb, YTO B JAHHOM C/ej-
CTBEHHOM AEWCTBUM MMEHHO OH, @ He KTO ApY-
ron, ABNSETCA NpeacTaBUTEIeM rocyAapcTBa, T.e.
rapaHTom npas v cBo604 MYHOCTU, KOTOPbIMU
3Ta IMYHOCTb CMOMKET BOCMO0/Ib30BaTbCA TO/IbKO
noc/se Hag/exallero BOCnpUATUA U YACHEHUS CO-
[AEepyKaHUA NPOTOKONa CeACTBEHHOTO AeNCTBUS.

K BENIMKOMY COXKaneHWto, NPaKTUKa MAET Mo
COBEPLUEHHO MHOMY, Kak bbl «Hanbonee npocto-
My» MyTW; NPaBONPUMEHUTE b 3a4aCTYH UTHOPU-
PYET, @ MOKET ObITb, A0 KOHLLA U HE MOHUMAET TOT
«BbICOKMI» MPaBOBOW CMbIC/, KOTOPbIM 3a/103KeH
B 4.6 cT. 164 YK P®, cuntan ero H14em Heonpas-
OaHHbIM BpemeHem. B ogHMX cnyyasx crenosa-
Te/IN CTAapatoTCA YKAOHUTLCA OT NPefoCTaBAeHUs
BO3MOYKHOCTM 3aMHTEPECOBAHHbIM NNLAM 03-
HAaKOMWTbLCA C MPOTOKOJ/IOM C/1IeACTBEHHOrO Ael-
CTBMSA, Npeasiaran UAn JaxKe 3acTaBss UX MPoCTo
pacnucaTbCa B COOTBETCTBYHOLLEN rpade, U Tem
CaMbIM UMUTHPYHOT BbIMOIHEHWE MPEAYCMOTPEH-
HbIX 3aKOHOM TpeboBaHMI (NOAOOHbIN MexaHU3M
BECbMa PAcrnpoOCTPaHeH B OTHOLWEHUU Heobpa-
30BaHHbIX, Ma/OTPAaMOTHbIX, HAaXO4ALMXCA Ha
HU3LWKX CTYNEHAX COLMANbHOMN NIECTHULbI CYOb-
€KTOB, CKNOHHbIX MOJIHOCTbIO A0BEPATb H0ObIM
OENCTBUAM COTPYAHMKOB NPaBOOXPAHUTE/IbHbIX
OpraHOB MMEHHO M3-3a HEMOHUMAHUA UX CYyTH).
B fpyrom cnyyae npoTOKON NpeacTaBAfeTcs s
03HAKOMNEHUS UCKOYUTENbHO MOCPeACcTBaM
JIMYHOTO NMPOYTEHMUA (3TA TEXHO/IOTMA NOyYMNa
pacnpocTpaHeHre B OTHOLWEHUW NIUL, C BbICOKMM
YPOBHEM NMPaBOBOW Ky/bTypbl).

Mbl nosfaraem, YTo AOCTUXKEHUE UCTUHHOIO
«BbICOKOTO» NpeAHa3sHaYyeHns 06a3aHHOCTU O3Ha-

2 YKaszaHHble Npobiembl BeCbMa 06CTOATENbHO UCCAeA0BaHblI B OAHOM U3 NociefHux pabot A. B. MobeakuHa.
Cm.: MobedkuH A. B. YTonoBHO-MpoLeccyanbHblli KogeKe: dopma KMBOro npasa uam «besgyLiHan» MHCTPYK-
uua // BUbAnoTeKa KpMMUHanUcTa. HayuHbli )ypHan. 2017. Ne 3. C. 101—111.
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KOMJIEHUSA YYaCTHUKOB C/IeACTBEHHOTO AeNCTBuUA
C MPOTOKO/IOM BO3MOYHO, HO /INLLb MOCPEACTBOM
bopmMpoBaHMA NPUHLMUNNANBHO MHOW MpPaBo-
NPUMEHUTENbHON MPAKTUKU, OCHOBAHHOM Ha
cnenyoLmx METOANYECKMX peKoMeHAaUMAX. TaK,
B KaXKZOM C/ly4ae Clef0BaTeNto HAaA/EeXUT Bbl-
ACHATb, B KAKOM GOpMe y4yacTHUK npeanoymTaert
3HAaKOMUTLCA C COAEpPKAaHMEM MPOTOKOA: Mo-
CPeACTBOM JINYHOTO NMPOYTEHUA, MOCPEACTBOM
OornalweHua cnepoBaTesiem UMW NoCcpeacTBOM
orflaleHnsn 3aWUTHUKOM UAW NPeLCcTaBUTENEM.
Mpw 3TOM YCTHOE OrnalleHne NPOTOKOMA A0/IKHO
ocyuwecTsnaTbCs B Gopme, AOCTYNHOM ANA BOC-
MPUATUA U YCBOEHWUA COOTBETCTBYHOLLMM YYaCTHU-
KOM C/ieiCTBEHHOrO AeicteuA. Mocne 03HaKom-
JIEHUA C COAEpPrKaHMeM NPOTOKOA ClefoBaTe b
0053aH BbIACHUTb Y KaXKA0r0 y4aCTHUKA, MOHATHbI
/I eMY U3/10’KEHHbIE CBeAEHUS, B YaCTHOCTM Cre-
UManbHble TEPMUHBI, HE UMEET /I OH BOMPOCOB,
M NPW NOCTYMN/IEHNUN COOTBETCTBYHOLLLErO Xo4aTam-
CTBa — CAenatb AO0MOJIHUTE/IbHbIE MOSCHEHUA.
B ciiyyae OTKasa KOro-ambo M3 y4yacTHUKOB OT
03HaKOMJIEHUA C MPOTOKO/IOM C/el0BaTENO HA -
NEXKUT elle pa3 nocTapaTbCa 06BACHUTL eMy TOT
NpPaBOBOW CMbIC/, KOTOPbIM 3a/10KeH B Y. 6 CT. 166
YMK PO.

OfHaKo nogobHan NpuKAafHaA TEXHONOTUA
MOKeT ObITb BHEAPEHA B CIeACTBEHHYO MpakK-
TUKY INLLb B COBOKYMHOCTU C BbICOKMM YPOBHEM
npodeccnoHannsma, NPaBOCO3HAHUA U OTBET-
CTBEHHOCTU CNEACTBEHHbIX PAabOTHMKOB KakK ne-
pea, rocynapCcTBOM, TaK U Nepes, OTAe/IbHO B3ATOM
JIMYHOCTbLHO 33 UCMOIHEHWNE CBOMX 0BA3AHHOCTEMN.

3aKOH TaKKe npeanosiaraeT HeobxoaMMOoCTb
noAnucaHWsa MPOTOKO/Ma BCEMWU y4yaCTHUKaMU
CNeACTBEHHOTO AENCTBUA, 33 UCKIIOYEHMEM UL,
He cnoCcobHbIX BbIMONHUTL 3TO TPeboBaHMe B Uy
dU3NYECKMX HELOCTATKOB U/IM COCTOAHMA 340P0-
BbA (4. 7 CcT. 166, 4. 3 cT. 167 YINK P®D). Ho B cnea-
CTBEHHOW MPaKTUKe A0CTAaTOYHO YacTo BCTpeya-
toTCA cnydam cyrybo BoneBoro oTkasa Koro-anbo
n3 cybbeKTOB OT NoAMNUCAHUA NPOTOKO/A Clea-
CTBEHHOTO [enCTBUA, YTo 06ycnoBAnBaETCs ABY-
MA NpuYMHamu. Bo-nepBsbix, NnogobHoe noseae-
HVe NoA03peBaemoro, 06BUHAEMOTO U T.4. MOXKET
ObITb BbI3BAHO 3/1IEMEHTAPHOM NpaBoBOM besrpa-
MOTHOCTbHO, CTPeM/IeEHMeM Noao6HbIM cnocobom
BbIPA31Tb CBOE HECOT/IaCUE C COAEPKAHMEM MPo-
TOKO/Ma UK C NO3ULMeN creaoBaTeNsa No Yroaos-
HOMY Aefly, Hanpumep C Henpu3HaHWEM CBOEW
BMHbI, U T.4. NO NPUHUUNY: KECN A HUYETO He

3 PoccuHckuli C. b. MpaBa rpaxkgaH npu 3agepraHum
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NOANMCas, 3HAYUT, HUYEro He ObIN0, 3HAUUT, A HU
B UEM He co3Hanca». Mbl yXKe HEOLHOKPATHO OT-
Meyasain, YTo TaKaa MaccMBHaa dopma peanusa-
LMW CBOMX NMPaB ABNAETCA HEKOHCTPYKTUBHOW, ab-
CoNtoTHO HecnonesHom 1 TONbKO ycyrybastoLLei
MoJIO¥KEeHMe COOTBETCTBYOWEro mua. NMoatomy
NPV BO3HMKHOBEHWUW TaKMX CUTyaL Ui CiefoBaTe-
N0 HAZNEXKUT MOMbITAaTbCA ELLe Pa3 PasbACHUTL
YYaCTHUKY, YTO bosiee paLMOHa/IbHbIM ABNAETCS
He MacCUBHbIN, a, HA0OBOPOT, aKTUBHbIN CNOCOO
3aLLMTbI, BbIPa’KeHHbIN B BO3MOXKHOCTU COBCTBEH-
HOPYYHOTO M3/10KEHUA CBOEN TOUYKM 3pEeHUs No
Yro/IOBHOMY [le/ly U BHECEHUSA 3aMeyaHuii, Bo3pa-
KEHWUIN U JONONTHEHUI K COAEPXHKAHMIO NPOTOKONA
(4. 6 cT. 166 YIMK P®), KOTOpbIE B 3TOM C/ly4ae He
oCTaHyTcA 6e3 JO/IKHOTO BHUMAHMA CO CTOPOHbI
NOTEeHLUMANbHbIX YnTaTenen: NnpoKypopa, cysa
n T.4. OT yKasaHHOM 06A3aHHOCTM crefoBaTens
He MOKeT 0cBO6OAMUTb AaXKe yYacTue rpaMoTHOro
M OTBETCTBEHHOrO 3aLLMTHMKA, MOCKO/IbKY He3a-
BMCMMO HWM OT Yero UMEeHHO OH — CNefoBaTesb,
ABNAACH NPeACTaBUTEIeM roCyAapcTBa, BbICTyna-
eT Nyb6AnMYHO-NPaBOBbIM FrAPaHTOM NpaBs 1 cBo60os,
JIMYHOCTM, NYCTb AA*Ke TaKOM IMYHOCTH, KOTOpas
He YMEEeT WM He XO4YeT NPaBuIbHO MCMO/Ib30BaTb
CBOM NpoLueccyanbHble BO3MOXKHOCTU.

Bo-BTOpbIX, OTKA3 OT MOAMMCAHMA NMPOTOKONA
MOMKET 6bITb 006yC10BNEH 0ObIYHBIM 3/10yNOTPE-
6neHMEeM YYaCTHUKOM CNeACTBEHHbIX AENCTBUIM
CBOVMMM MPOLECCYasIbHbIMM NMPaBaMU, KelaHu-
eMm B Bbi3blBatoLLeit Gopme NpoABUTbL NPaBOBOW
LUMHM3M U fIBHOE Mpe3peHue K opraHam npeg-
BApPUTE/IbHOrO pPaccnefoBaHuA, a B UX Anue —
KO BceMy obLiecTBy U rocyfapctey. HarnagHbiMm
NPYMEPOM 3[€eCb CYKUT NOBEAEHME N3BECTHOTO
poccuitckoro npegnpuHmumatens C. M. Maspogu,
NPWB/IEYEHHOTO K YrO/IOBHOM OTBETCTBEHHOCTM
Mo Pe30HaHCHOMY Yro/IOBHOMY [e/ly O MOLLEHHW-
yecTBe C LeHHbIMK Bymaramu AO « MMM» u, He-
CMOTpPA Ha AOCTATOYHbIM ypoBeHb 0bpa3oBaH-
HOCTWU W KyNbTYpPbl, HE NOANUCABLUEro HU OA4HOTO
NpPoOLeccyaNbHOr0 AOKYMEHTA.

B ntobom cnyyae oTKasza Koro-nmbo u3 yya-
CTBYIOLLMX SINL, OT NOANUCAHWUA NPOTOKONA Cre-
[0BATEN0 HAA/NEXKUT NPeLoCTaBUTbL eMy MPaBo
06BACHUTL CBOE MOBeAEHUE, a TaKkKe caenaTb
B NMPOTOKO/IE COOTBETCTBYIOLLYHO 3aNuUChb, YAOCTO-
BEPVB ee CBOEW MOAMMUCHIO U MOANMMUCHIO 3aLLUTHU-
Ka. CornacHo cT. 167 YMK P® odopmneHHbIi Ta-
KMM 06pa3om NpOTOKON C/IeACTBEHHOIO AENUCTBUA
MMEET IOPUANYECKYIO CUTY U BMOJTHE MOMKET ObITb

. M. : MuHtoct Poccun, 2012. C. 36—37.
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MCMONb30BaH B NpoLecce A0oKasbiBaHMA MO yro-
nosHomy aeny. OgHako Ana obecrnevyeHns mak-
CMMasibHOM A06POKAYECTBEHHOCTU PE3Y/LTATOB
CNeaCTBEHHOrO AEUCTBUA CNELOBATENIO B CyYae
npeaBuaeHMA NoA0OHOM CUTYaLMUM XKeNaTeNbHO
3apaHee No3aboTUTbCA O MPUTNIALLIEHUMN MOHATLIX
B nopaake 4. 2 ct. 170 YMNK P®.

MpPOTOKONbI CNEACTBEHHbIX AEUCTBUI NpU-
obpeTaloT HeoLEeHUMOe [0Ka3aTe/1bCTBEHHOE
3HAYeHMEe 1 CYLECTBEHHbIM 06Pa30M BAUAIOT Ha
YyCTaHOB/IEHNE 0OCTOATENLCTB YrO/I0BHOIO Aena
Ha moc/iefyowWwmx 3Tanax CyL0onpoM3BOACTBA,
B 4aCTHOCTM B xoAe cyaebHoro 3acegaHua. Beab
copepKalimecs B HUX cBeaeHusa o GpakTe npo-
BELlEHUSA, O XOLEe W pe3y/abTaTax CleACTBEHHOMO
OEeNCTBMA MO3BONAKT MOTEHUMANbHLIM YUTa-
TENAM C AOCTATOYHOW CTEMEHblo afeKBaTHOCTU
PEKOHCTPYMPOBATb B CBOEM CO3HAHMM COOTBET-
cTBYylOLWME MHDOPMALMOHHBIE CUTHAsIbI, BOCCO3-
[aTb BOCMPUHATbIE CAeA0BaTeNeM MoKasaHms
nofo3peBaemoro, o6BMHAEMOro, CBUAETENS,
noTepnesLWero UaM matepuanbHble GparmeHTbl
06BEKTUBHOM PeanbHOCTU, T.€. KaK Bbl MbIC/IEH-
HO NepeHecTUCb B MECTO U BPeMsA MPOoM3BOACTBA
CNeCTBEHHOro AencTeums.

B 3TOM CBA3M NPeACTaBAAOTCA BECbMA HEKOH-
CTPYKTUBHbBIMW TOYKM 3PEHMA HEKOTOPbIX COBpPE-
MEHHbIX Y4EHbIX, 06ECLEHMBAOLLMX AOKA3aTE Nb-
CTBEHHOE 3HAYeHMEe MPOTOKO/I0B CAEACTBEHHbIX
OENCTBUI M paTyloLWMX 32 0TKa3 3aKoHoaaTena
OT NofobHOM ya0CTOBEPUTENBHON TEXHONOTUN.
Ocobyto 0XKeCcTOYEeHHOCTb U Aake onpeneneH-
HYH BOMHCTBEHHOCTb MO AaHHOMY MOBOAY Bbl-
pakaloT npeacTaBUTENN M NOCNenoBaTeNU Tak
Ha3blIBAEMOW HUMKEropoACKOM npoueccyaib-
HoOM WKonbl (A. C. AnekcaHgpos, M. A. 3UHYEHKO
M ap.). B cBOMX Nonynyb6anUMCTUYECKUX 3ameT-
KaX M YaCTHbIX KOMMEeHTapuAX, Ny6AnKyembIx Ha
calite MexayHapoaHOM accoumaumnm cogencTamns
npaBoCcyauto®, OHM HEOLHOKPATHO BbICKa3bliBa-
NV UAEun, YTO «MNPOTOKON — yXOoAsALLaA HaTypa,
yHacnen0BaHHasA M3 COBETCKOTO MPOLL/IOF0», YTO
«BCA CBA3aHHasA C MPOTOKO/1aMM Hay4YHas npobne-
MaTuKa ABMAETCA HalyMaHHOM», YTo Hado 6paTb
npvmep ¢ MAaywmx no 6onee LMBUAN30BAHHOMY
nyTv YKpauHobl, lpy3un, Jlateun, JINTBbI U APYTUX
3aMnaZHoO OPUEHTUPOBAHHbIX FOCYAapPCTB, BO3HUK-
LUMX HA MOCTCOBETCKOM MPOCTPAHCTBE, U T.4,

BnosHe o4yeBMAHO, YTO NOAOOHbIE BbICKA3bI-
BaHWsA, Byay4m abCcoNOTHO rONOCAOBHLIMK, HE
OCHOBaHbl Ha pe3y/ibTaTax NOAJMHHO Hay4YHbIX

nccnenoBaHWi, Ha OOBEKTUBHBLIX 3aKOHOMeEp-
HOCTAX CYLL,ECTBOBAHMUA M Pa3BUTUA POCCUNCKOrO
obLiecTBa M rocyfapcTea, a NPOAUKTOBAHbI 40-
CTaTOYHO MOAHOM B ONpefe/ieHHbIX Kpyrax nces-
[onnbepanbHOMN, NPoaMepUKaHCKOW MAE0N0TU-
el 1 MmetoT cyrybo NoAUTUUYECKYHO UK BOObLLE
KOHBIOHKTYPHYIO MoAonAeKy. ABTOPbI BblparkatoT
CKENTMLM3M B OTHOLWEHUWN [A0Ka3aTeIbCTBEHHOTO
3HaYeHWA MPOTOKO/IOB TO/IbKO /INLWb 33 Mpeem-
CTBEHHOCTb COBETCKOW NpoL,eccyasibHOM LOKTPU-
Hbl, KOTOpaa A/A HWUX, BUAMMO, AB/IAETCA CBOe-
06pa3HOM «KpaCHOW TPAMKOM», U NPU3bIBAOT
K MepecTpoeHU0 POCCUIMCKOM cucTeMbl Aocyaeb-
HOTO NPOM3BOACTBA GAKTUYECKU MO aMepUKaH-
cKkomy obpasLy, npegnonaratollemy npespatle-
HUWe cnefoBaTena B NOAULENCKOro AeTekTuea (the
investigator), MMWEHHOro Kaknx-nMbo pucamKk-
LMOHHbIX NOTHOMOYUN.

He »Kenas nepeBOAUTbL COAEPKAHUE HACTOA-
e ctaTbM B NOSIUTUYECKYIO UAM NYBAULMUCTU-
YeCKyH MNIOCKOCTb U B O4epesiHOM pas BCTynaTb
B MOJIEMUKY 06 aHI/TOCAaKCOHCKOM, POMaHO-Tep-
MaHCKOM MM COBCTBEHHOM HaLMOHA/IbHOM MyTH
OanbHEeNlero pa3BUTUA POCCUIACKOTO YronoBs-
HOro MpoLecca, OTMETUM JINLLb, YTO KaXKAbl U3
HUX MMEET 1 CBOM BeccnopHble NPENMYLLECTBA,
M CBOW CYLLECTBEHHble HeAoCTaTKu. [pu aTom
NPOTOKONMPOBaHWUE CIeACTBEHHbIX AeNCTBUN —
3TO HECOMHEHHOE AOCTOMHCTBO HaLMOHa/bHOM
Mmoaenu gocyaebHoro npousBoACTBa, KoTopoe
[enaeT ee 3HaYMUTE/IbHO MPEBOCXOAALLEN CO-
OTBETCTBYHOLIME MEXAHU3MbI, UCMOb3yEMbIE
B CTpaHax 3anapja, B nepsyt oyepenb B CLUA.
MpeacTaBAseTcs, YTO CTPOro pPerniaMeHTUPOBaH-
Hble YMK P® npoueaypbl CnefcTBEHHbIX Ael-
CTBUIA, CONPOBOXAAEMbIe y4acTUeM CnesoBaTens
KaK CyObeKTa yrosioBHOM HOPUCAMKLNK, 3aUHTe-
pPEecoBaHHbIX AL, (MX 3alLUTHUKOB (aZBOKATOB),
npeactaBuTene v T.4.) C NPUCYLLMMM UM Npa-
BaMM, BO3MOXKHOCTbIO MPUB/IEYEHUS MOHATBIX
WY UCNONb30BaHMEM [ONOMHUTE/IbHBIX CPEACTB
buKcauun, copeprkaT HecpaBHEHHO Bonblue npo-
L,eCCyaibHbIX FapaHTU, YEM MEXaHU3Mbl MOJU-
LEeNCKoro A03HaHUA, CBOMCTBEHHbIE aHIOCaK-
COHCKOW TexHoNorMm GopmMmnpoBaHua npegmeTa
nocneaytouiero cyaebHoro pasbupartenbcrsa.
A NPOTOKON C/leACTBEHHOTO AENCTBUSA, Npeanona-
ratoLMiM 03HAaKOM/IEHME C HUM BCEX Y4aCTBYHOLMX
/ML, BO3MOKHOCTb BHECEHWA B HErO 3aMevaHuni
(BO3parkeHuit) u T.4., obecneymBaet HamHoro 60-
Jlee BbICOKYIO MPOoLeccyaibHyo A06pOKayecTBeH-

4 Cant MexayHapoaHou accoumaumm cogeinctamns npasocyamto (MACH). URL: http://www.iuaj.net.
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HOCTb, YeM NocC/eAyoWwmnii 4onpoc B cyaebHom
3acefaHUKn COTpyAHMKA noamumm (MHoro cybb-
€KTa), NyCcTb Aae NpPoBeAeHHbIN NocpeacTBOM
NepeKpPeCTHbIX, LAXMATHbIX MW KaKUX-IMDO0 elle
NPMEMOB, CTO/Ib BOCXBaseMbIX NPO3anagHo Ha-
CTPOEHHbIMU OPUCTaMMU.

HecomHeHHOe AOCTOMHCTBO NPOTOKONA C/es-
CTBEHHOrO AEeNCcTBUA, 0COBEHHO NMpoBeAeHHOo-
ro Ha NepBOHA4ya/sibHOM 3Tane pacc/iefoBaHus,
3aK/1II0YaeTCA ele M B TOM, YTO B HEM 3a4acTyto
duKcmpyetcs MHPopmauma, NONyYeHHas «no
ropaynm cnegam». Hanpumep, npu gonpoce
cBUAEeTeNs, NoTepnesllero, NoLO3PeEBaeMOro
3TO MOTYT ObITb CBEAEHMA O BOCMPUHATLIX UM
0 TOJIbKO YTO (MM B HeJaBHEM MPOLLIOM) 06-
CTOATENbCTBAX MNPEecTynieHua nMbo MHbIX dak-
Tax, UMEILLNX 3HaYeHne A/1a Yros0BHOrO Aena.
B npoToKosie ocmoTpa, 06bICKa, CNeACTBEHHOTO
aKcnepumeHTa GUKCUpyoTCsa cBeaeHns 06 mate-
puvanbHbiXx GparmeHTax 06BEKTUBHOM peasibHO-
CTW, HENOCPEACTBEHHO BOCNPUHMMAEMbIX Cea0-
BaTe/eM B MOMEHT MX MPOM3BOACTBA WU Cpasy
nocne. Takasa yAa0CTOBEPUTE/NbHAA TEXHOIOTUA
06yCcnoBAMBAET AOCTAaTOYHO BbICOKYHO CTEMNeHb
[OCTOBEPHOCTU U afleKBAaTHOCTU COOTBETCTBYHO-
LLMX MO3HABATE/IbHbIX Pe3y/IbTaTOB A4 Aa/IbHEN-
Wero UCnosb3oBaHUsA, Hanpumep B cyaebHom
3acefaHun, Torga Kak npy nocaeayowem cyaeb-
HOM [0MNpoce MMelLIMe 3HAYEHNE A4 YrON0B-
HOro Zefla 06CToATENBCTBA BOCMPOU3BOAATCA MO
npoLecTBMM ONpeaeNieHHOro BpemeHu. Yenosek
BMOJIHE MOXKET 3a6bITb UM HEMPABUILHO 3aNOM-
HUTb Kakne-To dparmeHTbl 06 bEKTUBHOMN peanb-
HOCTU; MbIC/IeHHble 06pa3bl, COPMMPOBaAHHbIE
B XOZ,e NPOBeAEHMUA Pa3/IMYHbIX MO3HABaTE/IbHbIX
MEPONPUATUIA, MOTYT B €ro CO3HAHWM HaKnagbl-
BaTbCA OAMH Ha APYyrov v T.A4.

B 3TOM CBA3M YMECTHO BCMOMHWUTb NO3ULMUIO
H. . Mopyb6oBa 0 HEBO3MOXKHOCTU MONYYEHUA
[03HaBaTenem, ciefoBaTesieM, CyAOM U3 CBUE-
TeNIbCKMX NMOKa3aHUI TaKoro ACHOTO M NpPaBUIbHO-
ro npeacTaBAeHUs 0 NpousoLelwem, Kak byato
OHU caMu BblIM CBUAETENS MM NPOU3OLIEALLEero®.
KcTaTu, MMEHHO 3TM MPUYMHBI U MOPOXKAALOT 3a-
MpeT Ha NoAMEHY OrNlaleHUss MaTepuasoB Cles-
CTBEHHbIX AENCTBUI B 3a/1e cyaebHoro 3acefaHus
B nopsagke ct. 285 YMK P® gonpocom B KavecTse
CBMETeNIA COOTBETCTBYIOLLErO C/ief0BaTens.

PaccmaTpurBas A0OKa3aTe/IbCTBEHHOE 3HaYeHUe
NPOTOKON0B CNEACTBEHHbIX AeNCTBUIA, HEObX0AM-
MO 06paTUTbL BHYMaHWE Ha NPaBOBYIO Heonpeae-

NleHHOCTb cT. 83 YIK P®, coaeprallelt HeMHoro-
CNOBHYHO M K TOMY }Ke A0CTAaTOYHO NPOCTPaHHYO
dopmynnpoBKy: «MpPOTOKONbI CNeACTBEHHbIX
OEeNCTBUIA... 4ONYCKAlOTCA B KaYecTBe AOKasa-
TENbCTB, EC/IM OHU COOTBETCTBYIOT TPEOOBAHUAM,
yCTaHOB/IEeHHbIM HacToAwmm Kogekcom». Mpea-
CTaB/NAETCA, YTO U3 BCEX HOPMATUBHbIX AePUHU-
UMM, NOCBALWEHHbIX OTAE/IbHbIM BUAAM [0OKa3a-
TeNbCTB, AaHHOE MONOXKEeHNEe HauMeHee yaa4yHO.
Mo cyTW, N3 Hero BbITEKAET INLb OLHO YeTKoe
NnpaBuIO: NPOTOKO/bI CNEeACTBEHHbIX AENCTBUM
MOTYT ABNATLCA AOKA3aTENbCTBAMM, EC/IU MPU UX
bopMMpoBaHMM ObIIM YYTEHBI BCE COOTBETCTBY!HO-
LLMe HOPMbl YrOJIOBHO-MPOLLECCYasIbHOrO 3aKOHa.
MHbIMKM CIOBaMM, 3aKOHOAATE/b KaK Bbl NpMBA3bI-
BaeT CyLLHOCTb JAHHOIO BMAaA AOKA3aTeNbCTB UC-
K/TIOYUTENIbHO K YC/IOBUIO €ro AonycTtMmocTtu. Ho
Be/b 3TO yC/IOBME NpeabasaseTcs K Ntobbim fo-
KasaTe/NbCTBam No yronosHomy aeny. OHO 1 TaK
BbITeKaeT n3 y. 3 cT. 7, u. 1 ct. 74, c1. 75 YMK PO
W eLe LUenoro paaa nosioXKeHui npoueccyasibHo-
ro 3aKoHa. B yem e 3aka4yaeTca NpaBoBas LeH-
HOCTb CT. 83 YIK P®?

MpeactaBnseTca, 4To HX B yem! laHHas Hopma
dakTnYecku npocto Ayb6anpyeT obLiee yronosHo-
npoLeccyasibHoe NpaBuao O AONYCTUMOCTU [0-
Ka3aTeNbCTB AJ/1A YAaCTHOro C/lyvyaa — A/1A NpoTo-
KO/I0B C/IeACTBEHHbIX AENCTBUIA, YTO, MO Halemy
MHeHMIo, 6eccmbICIEHHO. K TOMy XKe cogeprKallia-
Aca B cT. 83 YK P® npasoBas gednHuumna elle
W pa3mbiBaeT FPaHuLbl MeXAy YCTOABLIMMUCA
B TEOPMM M MPAKTMKe YyroIOBHOMO npouecca Buaa-
MW [,0Ka3aTenbCTB. Ee HeonpeaeneHHbI CMbICA
BMOJIHE MPUEMIEM, HAaNpPUMep, A8 NPOTOKONA
[0Mnpoca UIM OYHOWM CTAaBKW, KOTOPbIE, KaK U3-
BECTHO, OTHOCATCA K COBEPLLUEHHO ApYyromy BUAy
[,0Ka3aTeIbCTB — K MOKa3aHuAM.

MpumeyaTenbHO, YTO CyllecTBOBaBLUAA pa-
Hee cT. 87 YMNK PCOCP coaeprkana bonee nosn-
HYIO M YeTKyl AedUHULUID, OXBaTbiBaBLUYHO
COOTBETCTBYIOLLMNE C/IeACTBEHHbIE AENCTBUA: OC-
MOTpP, OCBUAETENLCTBOBAHNE, BbIEMKY, 00ObICK,
3afieprKaHue, npeabABAeHUE ANA OMO3HAHMUA
W CNeACTBEHHbIN 3KCNepUMEHT. TaKon Ke noa-
X04, COXPaHAEeTCA U B AENCTBYIOLLEM YrONOBHO-
npoLeccyasibHOM 3aKOHOAATENbCTBE HEKOTOPbIX
ctpaH CHI, B yacTtHoCcTu benapycu, KasaxcTtaHa,
ApmeHun, Monpgosbl. [osaTomy B page cospe-
MEHHbIX Hay4YHbIX NyO6ANKaLM daKTUUYECKH npsa-
MO npeaiaraeTca BO3BPaTUTb COAEPKaHMe CT. 83
YK P® K nperkHeln KOHCTPYKLUUK, MPpUBEeaA B HE

> [lopy6os H. M. lonpoc B COBETCKOM YrooBHOM npouecce. MUHCK : Bblweliwas wkona, 1968. C. 8—9.
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nepeyeHb KOHKPETHbIX CeACTBEHHbIX AEUCTBUM,
06YyC/N10B/IMBAOLLLMX NOAB/IEHME AAHHOIO BUAA [0-
KasaTesbCTB®.

OAHaKo AonyuieHHbi B cT. 83 YIMNK Pd 3a-
KOHOAaTeNbHbIN Npoben Ham npeacTaBaseTcs
6onee cepbesHbIM; OH HE MOKET ObITb YCTPaHEeH
nocpeACcTBOM MPOCTOro BO3BPALLEHMA K MOAENM
cT. 87 YMNK PCOCP, T.e. HOpMaTUBHOM pecTaBpa-
LMK NepeYHs cneficTBEHHbIX AeUCTBUM, NMOPOXKaa-
IOLLMX COOTBETCTBYHOLLME NPOTOKO/bI. MoA06HbIN
NpPaBOTBOPYECKMI War ByAeT NnLlb TEXHUYECKOM
NoNYyMepon, XOTA, BO3MOXHO, U pasymHoi. Ha
CaMOM e [iefle 3a/10KeHHas 34ecb owunbKa
nmeet 6onee rnyboKkmne KOpHU 1 ropa3ao bonee
O/NTENbHY0 UCTopUto. Ha Haw B3rnsag, oHa Tsa-
HEeTCA HeKUM Wwnendom elle co BpemeHu dop-
MMPOBAHWUA CUCTEMBI YTO/IOBHO-MPOLECCYaIbHO-
ro 3akoHogatenscrea PCOCP u, cnepoBaTenibHO,
ABNAETCA CBOEOOPa3HbIM HAacNeAMeM COBETCKOM
Yro/IOBHO-NpoOLLeCcCyanbHOM WKobl. Ee cmbichn
3aK/Il0YAETCA B HAPYLIEHUM NOTUYECKOTO eANHO-
06pasva NPUMEHUTENIbHO K Pas3/IMYyHbIM BUAAM
[0Ka3aTenbcT8. MHbIMKM CI0BaMM, CO34aHHOE Ha
6ase ee MHGOPMALMOHHON (KMbepHETUYECKON)
KOHLeNnuun’ coBpeMeHHOe [0Ka3aTe/IbCTBEHHOE
npaBo caMo npeznonaraeT HapyLleHMe AaHHOTro
eaMHo0bpasua. YueHble 1 3aKoHOoAATe b KakK Obl
CMEeLUMBAtOT, NMyTaloT ABE COBEPLIEHHO pPasHble
rHOCEO/IOTMYECKNE KaTeropum.

B ogHOM c/yyae nog, 40Ka3aTenbCTBOM Mo-
HMMAEeTCa yCTaHOBNEHHAsA 3aKOHOM dopma no-
N'YYEeHUs CBEAEHUN, T.e. Cam XapaKTep UHPOp-
MaUMOHHOr0 CUrHaa, OTPaXKaemoro oT 0bbekTa
NMO3HaHWA U a4 PEeCcCOBAaHHOIO Cyb6bEKTY NO3HAHMS.
B nogob6HOM paKypce, B YaCTHOCTW, pacCMaTpu-
BAOTCA Pa3/INYHbIe BUAbI MOKasaHUi. K npumepy,
CT. 76 YMNK P® npamo yKasbiBaeT, YTO NOKa3aHMUA
noJ03peBaeMoro — 3TO CBeAeHUA, CoobLeH-
Hble UM Ha gonpoce, NPOBeAEHHOM B Xo4e A0-
cyaebHoro nponssoacTea. AHaNOrMYHbIM 0bpa-

30M onpeesnieHbl MOKa3aHMA MHbIX Y4aCTHUKOB
Yro/IoBHOro npouecca: 06BMHAEMOro, norep-
nesLiero, cBUAeTeNs, 3KCnepTa, Cneunanmcra.
OueBMAHO, YTO TaKanA e HOpMaTMBHasA NO3ULMA
BbIPa)KeHa M B OTHOLLEHUN 3aK/OUYEHUI IKCNEp-
Ta U cneumanncTa. U XxoTa 3aKoH, pernameHTmpys
AedUHMUMM JaHHbIX BUAOB [0KA3aTeNbCTB, NpA-
MO He rOBOPUT O COAEPIKALLMUXCA B HUX CBEAEHU-
AX, 3TOT NOATEKCT BMOJIHE MPOC/AEXKMBAETCA NO
cmbicny 4. 1 mn 3 c1. 80 YK PO.

B gpyrom cnyyae nog AokasaTeNibCTBAMM 3a-
KOHOAATe/lb MOHUMAET He camy GOpMY CBEAEHMIA
(He cam xapakTep MHPOPMALMOHHOIO CUTHaNa),
a BCEro /iMwb NpeayCMOTPEHHbIN 3aKOHOM MpPo-
LeccyanbHbli cnocob mx dpuKcaumm (4OKYMeH-
TUPOBaHWA) B maTepuanax yrosoBHOro Aena.
M 3pecb Hanbonee APKUM NPUMEPOM ABIAETCS
MCNONb30BaHME B KaUyeCTBe [0Ka3aTeNbCTB Mpo-
TOKONOB CNeACTBEHHbIX AeNCTBUIA. [poTOKON
CNeaCcTBEHHOrO OCMOTPA, OCBUAETE/NbCTBOBAHMS,
06bICKa M T.4. HE/b3A PACLLEHMBATb Kak 0ODBEKT,
CoZepsKalMii Kakne-To HOBble CBEAEHMUA, UMELD-
LMe 3HayeHne ans yrososHoro aena. Cneposa-
TeNb YepnaeT AaHHble CBEAEHMUA HE U3 MPOTOKO-
Na, @ U3 NPUHLMMNUANBHO MHBIX UCTOYHUKOB — U3
06CTaHOBKM ONpeaeNeHHOro MecTa, U3 BHELLHWUX
NMPU3HAKOB Kakoro-nmMbo obbekTa, ero B3anmo-
PaCMnoNOMKEHMA OTHOCUTENbHO APYrMX 06BHEKTOB
W T.4. M3yyeHne Bcex aTUX maTepuanbHbIX dpar-
MEHTOB 0ObEKTUBHOW PeasibHOCTU OCYLLECTBASA-
eTcA He B YC/I0BHO-3HAaKoBOW popme yepes 3a-
KOAMPOBaHHbIE B MPOTOKO/Ie UHTE/IEKTYa/IbHblE
CUTHa/bI, @ NOCPEACTBOM HarnaAHo-0bpasHoro
BOCNPUATUA MaTEPMANbHOPUKCUPOBAHHbIX OTO-
b6parkeHni, 06yCcNoBNEHHbIX GU3UYECKMMM CBOM-
CTBaMM OKpy»Katoulero mupa. lNpotokon cnea-
CTBEHHOrO AEWCTBUA COCTABNAAETCA HECKOJIbKO
Mo3Ke C Le/Ibio NpoueccyasibHoro odopmieHus
(dmKcaumm) BocnpuHATLIX cnegosatenem ¢par-
MEHTOB OOBEKTUBHOM PeasibHOCTU, 3/IEMEHTOB

& AHaHeHKo U. B. JonyCTUMOCTb MPOTOKO/I0B CIeACTBEHHbIX AEMCTBUIA : aBTOped. AMUC. ... KaHA4, lopua,. HayK. Kpac-
Hoaap, 2005. C. 8 ; Konecos O. M. TIncbMeHHble [0Ka3aTenbCcTBa B YroN0BHOM npouecce Poccun : asToped.
OMC. ... KaHZ, opua. HayK. H. Hosropog, 2006. C. 20 ; CaseHKo O. B. [pOTOKO/bI CNeACTBEHHbIX AeNCTBUM U Cy-
0e6HOoro 3acefiaHns Kak [0Ka3aTenbCTBa Mo Yro/I0BHOMY AEY : AMC ... KaHA,. topua. Hayk. bpsHck, 2014. C. 67.

7 KunbepHeTuueckan (MHGOPMaLMOHHANA) KOHLENUMA — OAHA U3 KOHLENLUMUIA TEOPUM L0KA3ATENbCTB, BOZHUK-
Wwan Ha pybexke 60—70-x IT. XX B. B caMblli pa3rap KnbepHeTnyeckoro byma u obycnosneHHas nepesoBbimu
KMBEPHETUYECKMMU MAESMU U TEOPUAMM TOTO BpemeHU. MpeacTaBuTenu LaHHOW KoHuenuun (B. A. [Lopoxos,
J1. M. KapHeeBa, /1. [I. KokopeB v 4p.) Ha NepBOe MecTo B MOHUMaHWKN L0Ka3aTeNbCTB CTaBUAN CBEAEHUSA (MH-
bopmaumio), MeroL e 3HaYeHUe A/1A YTOI0BHOIO fieN1a, KOTopble B MPOLEecce pacciefoBaHus U cyaebHoro
pa3bupaTtenbCcTBa NoOyYatoT OpraHbl 4O3HAHUSA, Cef0BaTeNb, MPOKYPOpP U cya. MMeHHO KnbepHeTuyeckas
KOHLLeNLMA SBUAACb METOLO0NOTMYECKOM OCHOBOM A/1A MOJIOXKEHWUIM L0Ka3aTeIbCTBEHHOIO NPaBa, BHEAPEH-

HbIX B AencTeyowmin YMK PO.
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BeL|HOW 06CTaHOBKKU. MpU 3TOM, UMeA UCKYC-
CTBEHHbI XapaKTep, OH OTpakaeT He camu 06-
CTOATENbCTBA, NOA/ENKALLNE YCTAHOBAEHUIO MO
YrONOBHOMY Aeny, a ux bosee UnnM meHee agek-
BaTHbIA MbIC/IEHHbI 06pa3, 3amneyaT/eHHbIN
B CO3HAHWM €ro aBTOpa M BbIPaXKEHHbIN B C/I0BAX,
KOTOpble COCTaBMTENb NPOTOKO/Ia CYNTAET COOT-
BETCTBYOLWMMWU BOCNPUHATON UM peanbHOCTHU.
KcTaTu, B 3TOM CBA3U cnelyeT OTMETUTb NMO3ULUIO
HEKOTOPbIX YUYEHbIX, CMeLnanbHO 06paLLatoLmMX
BHMMaHWeE, YTO MPOTOKOJ CNeACTBEHHOTO Ael-
CTBUA ABMIAEGTCA BCErO /IMLIb UCTOYHMKOM [l0Ka3a-
TENbCTB, TOrAA Kak CaMu [0Ka3aTeNbCTBa — 3TO
3apUKCMpOBaHHbIe B HeM cBeaeHus®. OTHeceHme
NPOTOKO/IOB K j0Ka3aTe/IbCTBAaM, KaK COBEPLIEH-
HO cnpasenaunso nuwert 0. H. MuneHuH, He co-
rnacyeTca c onpeneneHMeM NocneHuX Kak so-
6bIX CBEAEHWNIA®.

Takum obpasom, nosoxeHna nHbopmaym-
OHHOW TEOPUM A0Ka3aTe/IbCTB M OCHOBaHHbIE Ha
HWX HOPMbl COBPEMEHHOTO A0Ka3aTe/IbCTBEHHOMO
npaBa coAep»aT B cebe A0CTaTOUYHO CYLLECTBEH-
HOE I0rMYecKkoe NPOTUBOPEUME LIESIOTO M HaCTM.
Mof AoKa3aTeNIbCTBAMM B LLE/IOM NMOHMMAOTCA CO-
OepKalllMecs B YCTaHOBNEHHbIX 3aKOHOM popmax
onpeaenieHHble CBeAEeHUs, 31eMEHTbI MHPOPMa-
unn (4. 1 ct. 74 YNK P®). B TO *Ke Bpems oauH U3
BM/0B [10Ka3aTe/IbCTB — MPOTOKO/bl CIeACTBEH-
HbIX AEMCTBUI — 3TO He camMu CBeAeHus, a Nno-
poXaaemble cnegoBaTeNem MNpoueccyabHble
[OKYMEHTbI, ABNAIOWMECA BCEro NLWb GOPMON
dUKCcauUmM CBeAEHUN, UMEIOLLNX 3HAYEHUe AN
Yyro/IoBHOro Aena. [laHHaa fiornyeckas ownbKa
noABMAACb 33[01r0 A0 BO3HMKHOBEHUA UHOP-
MaLMOHHOM TeopuUn A0Kas3aTenbCTB. Monaraem,
yTO BNepBble OHa Oblia 3a/10KeHa ele B CT. 58
YMNK PCOCP 1923 r. BmecTe ¢ Tem A/19 COBETCKOro
«AOMHGOPMALMOHHOTO» [,0Ka3aTe/IbCTBEHHOTO
npaBa 3Ta owWwmMbKa He Bblna CyLLeCTBEHHOM, MO-
CKONbKY Ha3BaHHbIM Kogekc Boobuie He coaep-
an onpeaenieHns [0Ka3aTebCTB, OrpaHUumnBa-
ACb UCKNHOUYUTENIbHO MX NepedyHem. A nocaeaHui

coBeTckuit YIMK PCOCP 1960 r., XoTa 1 onpeaensn
NOHATME [0Ka3aTeNbCTB, HO OTHOCK/ MPOTOKO/bI
CNeACTBEHHbIX AEMCTBUI U cyaebHOro 3aceiaHns
He K BUAY, a K UCTOYHWUKY AOKasaTenbcTs. [o-
3TOMY HauMbO/bLUYIO aKTyaNbHOCTb 3Ta OlWMbKa
npuobpesa UMEeHHO B CBA3U C NEPEXOLOM A0Ka-
3aTe/IbCTBEHHOTO MpaBa Ha No3nuumn MHGopmaLm-
OHHOM TeopuKY, NpeAnonaraloLLel pacCMoTpeHne
[0Ka3aTe/IbCTB B Le/IOM KaK CBEAEHUM, @ NPOTo-
KOJI0B C/NI€/ICTBEHHbIX AENCTBUIN, B YaCTHOCTU, KaK
OTAENbHOrO BUAA [0Ka3aTe/IbCTa.

PelueHKne yKazaHHOM npobiembl HaM BUAMUTCA
TO/IbKO B NPUBEAEHMM BCEX NPEAYCMOTPEHHbIX 3a-
KOHOM BUA0B Yro/I0BHO-MPOLLECCYa/IbHbIX AOKa3a-
TENbCTB K «06LLEeMy 3HAMEHaTe/lo», B BbipaboTKe
€MHbIX THOCEONOTMYECKUX MPU3HAKOB, UCMO/b-
3yeMbIX Mpu GOpPMYIMPOBAHUMN COOTBETCTBYHOLLMX
HaYYHbIX U HOPMATUBHbIX AedUHULMIA. Mbl Non-
HOCTbIO conmngapHbl ¢ MHeHnem B. C. LUMWKKHa,
nonaratolLLero, YTo NepBoCcTeNneHHas 3a4a4a 3aKo-
HOAATeNs B 3TOM HanpaBAEHUW — NpUBEAEHUne
CUCTEMbI [,OKa3aTeNbCTB K e4UHbIM KPUTEPUAM,
OTPaXKaloLLIMM COAEPKAaHME PErNaMEHTUPYOLLNX
ee npaBoBbIX HOPM™®. 3HAUUT, K CYLLHOCTU MNpO-
TOKOJIOB CNeACTBEHHbIX AENCTBUI KaK CpencTs
[0Ka3blBaHMsA MO YrO/I0BHOMY ANy A0/KEH ObITb
NPUMEHEH HECKONbKO APYroli TEOPEeTUUYECKUM
M 3aKOHOAATENbHbIN Noaxod. MHbIMU cnoBamu,
npeacTaBaaeTcs HeobXoAMMbIM PaccCMOTpPeHue
[@HHOTOo BM/a A0Ka3aTe/IbCTB B OOLLEM KOHTEKCTE
MHPOPMALMOHHOM TEOPUMN KaK CBEAEHWUN, coaep-
Kalmxca B onpeaeneHHon yCTaHOBAEHHOM 3aKo-
HOM dopMme, T.e. COCPEAOTOUEHHbIX B ONpeaeneH-
HOM MHGOPMALMOHHOM CUTHANE.

B cBomx paboTax mbl y»Ke BbICKa3biBasM Mo-
3Mumio 06 0b6yCN0BNEHHOCTM [0Ka3aTeNbCTs,
nognagatoLwmx nog amcnosumumio ct. 83 YK PO,
«HeBepbasbHbIM» Cnocobom npoLeccyasbHOro
No3HaHMA, NpeanonaraloLLIMm YyBCTBEHHOE (3pu-
Te/IbHOE UM MOCPEACTBOM MHbIX OPraHOB YyBCTB)
BOCMPUATUE CNel0BaTENIEM MaTEPMabHbIX dpar-
MEHTOB O06BHEKTUBHOWN PeanbHOCTU, 3/1IEMEHTOB

& Hanpumep: OyepeduH B. T. [loka3aTenbCTBa B YrO/IOBHOM MPOLLECCE : CYLLHOCTb, MCTOYHMKK, CNOCOoBbI cobU-

paHua. M. : lOpantuHdopm, 2009. C. 73.

® MuseHuH K. H. Ayano- 1 BUAEOAOKYMEHTbI KaK AOKa3aTeNbCTBa B YrOIOBHOM rpoLecce : aBTOpedJ. auc. ..

KaHz. topua. Hayk. Open, 2009. C. 16.

2 uwkKuH B. C. JOKYyMEHTbI B lOKA3bIBAHUMN NPU MPOMU3BOLCTBE MO YIrONIOBHOMY AENY : AMC. ... KAHA,. OPUA.

Hayk. M., 2012. C. 40.

1 PoccuHckuli C. b. CyLHOCTb pe3ynbTaToB HeBepbaibHbIX CIeACTBEHHbIX U CyAeOHbIX AENCTBUIN KaK AOKa3a-
TENbCTB MO YrosIoBHOMY Aeny // 3akoHbl Poccuu : onbIT, aHanms, npaxktuka. 2013. Ne 9. C. 90 ; OH xce. KoH-
LenTyasbHble OCHOBbI POPMMUPOBAHUA PE3YNLTATOB «HEBEPOANbHbBIX» CNEACTBEHHbIX U CYAebHbIX AeNCTBUIA
B [JOKa3blBaHMM NO YrONOBHOMY AenNy : AUC. ... A-Ppa opua. Hayk. M., 2015. C. 138—140.
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LEX RUSSIOR

TEOPETUYECKME NMPOBJIEMbI OTPACIEN MPABA

BELWHOM 06CTaHOBKKU, TPpaHCHOPMUPYIOLLMXCA
B COOTBETCTBYHOLME MbIC/IEHHbIE 0Opa3bl No-
CpeACcTBOM HarnaaHo-o06pasHOro mMbilwaeHusa™t,
BmecTe c Tem camu no cebe NPOTOKO/bI Cnea-
CTBEHHbIX AEUCTBUI, NpeacTasnsa coboi Bcero
JMLWb 0OBbEKTLI JOKYMEHTA/IbHOTO XapaKTepa, He
BMMCbIBAlOTCA B 0bOLLEe MOHATUE YrONOBHO-MPO-
LleccyasibHbIX AOKA3aTeNbCTB B KOHTEKCTE UHPOP-
MaUMOHHOM Teopun. OHU He aABaAlTCA GopPMamu
MHOOPMALMOHHbBIX CUTHANOB, NOCTYNAOWMX OT
MaTepuanbHbIX GpparMeHTOB 06bEKTUBHOMW pe-
aNbHOCTU, OT 3/IEMEHTOB BELWHON 06CTaHOBKMU
B CO3HaHWe f03HaBaTend, caenoBaTens, Cyabu
WV NPUCANKHBIX 3acesaTenen. MpoToKobl cnea-
CTBEHHbIX AENCTBMI NNLLb GUKCUPYIOT CBEAEHUA
0 MbIC/IEHHbIX 06pa3ax maTepuasibHbiX 06bEKTOB
Mo3HaHWA, CGOPMUPOBAHHbIX B CO3HAHWUN UX aB-
Topa.

[1s NONHOTLI UCCef0BaHUA CaeayeT 3ame-
TUTb, YTO B HEKOTOPbIX CUTYaLMAX, CBA3AHHbIX
C NocneayroLmnmM U3y4yeHNeM NPOTOKOI0B CyOb-
€KTamMM MPOoL,EeCcCyabHOro NO3HaHWUSA, He NMPUHU-
MaBLUMMM Y4acTUA B NPOM3BOACTBE COOTBETCTBY-
OLLMX CNeACTBEHHbIX AEUCTBUM, 3TU JOKYMEHTbI
y*Ke npuobpeTatoT 3HaYeHMe OCHOBHbIX MHPOP-
MaLMOHHbIX NCTOYHUKOB, NO3BONSOLMX YCTAHO-
BUTb ONpeesieHHble 06CTOATeIbCTBA, MMetoLme
3HaYeHWe NS YroIoBHOTO Aena. TakoBbIMU, Ha-
npuMep, ABAAOTCA C/ly4an U3yYeHUs paHee co-
CTaB/IEHHbIX MPOTOKO/IOB HOBbIM C/€Z0BaTE/IEM,
KoTopomy Zeno 6bi10 NnepesaHo B NPOM3BOACTBO.
MopobHas cUTyauua CKAagblBaeTca U B CBA3U
C ornaleHnem NpPoTOKON0B CNEACTBEHHbIX AeW-
CTBUI B cyaebHOM 3acefaHumM B nopsaaKe cT. 285
YMNK PO n ..

OfHaKO Mbl MoJsiaraem, YTO YKasaHHble Me-
XaHW3Mbl MPOLLECCYasibHOTO NMO3HaHUA He npes-
CTaBAATCA KAKUMU-TNOO UCKAOYEHUAMU. OHU
He NPOTMBOPEYAT CYLLHOCTU MPOTOKONOB C/es-
CTBEHHbIX AENCTBUI KaK A0Ka3aTe/bCTB, OCHO-
BaHHbIX Ha HarnAgHo-o6pasHOM BOCNPUATUM
[O03HaBaTenem, cnegoBaTeNeM Uau CyaoM ma-
TepuanbHOPUKCUPOBaAHHbIX GparmMeHToB 06bek-
TUBHOW peasibHOCTU. HecmMoTpA Ha yCN0BHO-3Ha-
KOBbIN, MHTENNEKTYyalbHbIN A3bIK NPOTOKOJ/IOB,
OHW camu no cebe He cogep:KaT MHPopmaLmu,
HenocpeACTBEHHO OTPAXKEHHOW OT NepBOHaYaslb-
HOro 06 beKTa NPOLLECCYaIbHOTO MO3HaHUA. ficHO,
YyTO aBTOP MPOTOKOMA CNEACTBEHHOIO AENCTBUSA
TaKOBbIM 0OBEKTOM He ABAsieTcA. 34eChb CKopee

12

Ne 1 (14). C. 82.

YMECTHO rOBOPUTL O TOM, YTO A5 CyOBEKTOB No-
3HaHWA, 3HAKOMALMXCA Ha NocaeayoLWmx aTanax
NpPOW3BOACTBa MO YrO/IOBHOMY Ze/ly C paHee co-
CTaBNEHHbIMW NPOTOKO/IAMM CNEeACTBEHHbIX AEN-
CTBWUM, TaKMe 40Ka3aTeNbCTBa NpUobpeTatoT npo-
W3BOAHbIN XapaKTep, T.e. CBA3aHbl C NOJyYeHNEM
3HAUYMMOM MHOPMALMM KaK Bbl K13 BTOPbIX PYKY.
IT0 06CTOATENBLCTBO, ECTECTBEHHO, HaKNa4blBaeT
onpezesieHHbIV OTNeYyaToK Ha afeKBaTHOCTb CO-
OEPKALUMXCA B HUX CBEAEHWUI U, CNefoBaTe/bHO,
[O/IKHO YYUTbIBATLCA MPU UX MPOBEPKE U OLLEHKE.

B KOHTeKcTe MHPOPMALMOHHOW TEOPUM U CO-
BPEMEHHbIX NOAXOA0B 3aKOHOAATeNs K CYLLHO-
CTW YroJIOBHO-MPOLLECCYasIbHbIX 40Ka3aTe/bCTB
CcpeLcTBa NO3HaHMA, onpeaeneHHble B CT. 83 YIK
P® 1 B gpyr1ux KOppeCcnoHAMPYHOLLMXCA C Hel no-
JIOXKEHUAX 3aKOHa, A0/IKHbI ObITb NPeACTaB/eHbI
KaK MHPOPMALMOHHbIE CUTHAAbl O MaTepuab-
HbIX dparmeHTax 06 bEKTUBHOM peasbHOCTU, BOC-
NPUHATbIE Cllef0BaTe/IEM B XO4e NPOBeAEeHMUS
«HeBepbHanbHbIX» CNeACTBEHHbIX AencTBUit. Mpu
5TOM BMOJIHE OYEBUAHO, YTO KaKAbll CAydal
BOCMPUATUA CyOBEKTOM MO3HAHUA AAHHOMO UH-
$bOpPMaUMOHHOrO c1MrHasia cieayeT pacueHuBaTb
KaK onpefesieHHbIV pesynbTaT COOTBETCTBYOLE-
ro cnegCcTBEHHOTO AEWCTBUA, YBENUUYMBAIOLLUIA
ob6bem copeprKaHua 40Ka3aTe/IbCTBEHHOTO Ma-
Tepuana B LenAx yCTaHOBEHUA 0OCTOATENbCTB,
MMEIOLLMX 3HAYEHNE A/1A YrOI0BHOTO Aena. Ha-
npumep, NP1 NPOU3BOACTBE CAEACTBEHHOrO OC-
MOTpPa TakKMM pe3ynbTaTOM SABASETCA BOCNpPUA-
TMe daKTa HaxoXAeHus Kakoro-nmbo npeameta
B ONpeAesieHHOM MecTe: A/ 0bbiCKa — BOCMpU-
ATME paKTa 0OHAPYKEHMA UCKOMOrO NpeaMmeTa,
[OKYMEHTA UMW LUEHHOCTU, ANA CNeACTBEHHOMO
3KCNepuMeHTa — BOCMPUATME BO3MOXKHOCTMU CO-
BEpLUEHUA onpeaeneHHbIX aencTeuii u T.4. O ao-
Kas3aTe/IbCTBEHHOM 3HaYeHUM He CaMWX NMpPOoTo-
KO/I0B, @ UMEHHO pPe3yNbTaToB CAEACTBEHHbIX
M cyaebHbIX AeNCTBUIA B KOHTEKCTe CT. 83 YIK PO
Kak Obl BCKONb3b roBopuTca B paboTax H. C. Ma-
HOBOM®2,

TakuMm 06pasom, mMbl NMosiaraem, YTo Ao0Kasa-
TeNbCTBa, NpeaycMoTpeHHble cT. 83 YK PO, cne-
AyeT MMEeHOBaTb He NMPOTOKOMIaMW, a pe3y/ibTaTa-
MU «HeBepbanbHbIX» CNeACTBEHHbIX AEUCTBUIA.
Mo HalwemMy MHEeHMUIo, pe3ynbTaThl «HeBepbab-
HbIX» CNeACTBEHHbIX AENCTBUN — 3TO UMetoLLne
3Ha4YeHue ANA Yro/IoBHOro Aena CBeAeHus, no-
Jly4eHHble cnepoBaTenem B NpesyCMOTPEHHOM

MaHoea H. C. Euie pa3 o0 NOHATUM C/IeACTBEHHOTO AeicTBuA // MpaBo, 3aKOHOAATEeIbCTBO, IMYHOCTL. 2012,
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3aKOHOM MOpAAKe MOCPEeACTBOM HarnaAHO-06- BOM MO3HAHUA OHM M OT/IMYAIOTCA OT Pe3y/bTaToB
Pa3HOro BOCMPUATUA MaTepUnasbHbIX GparmeHToB  BepbasibHbIX CIeACTBEHHbIX AeMCTBUIA (40MPOCOB,
0OBEKTUBHOW PeasibHOCTU, 3/IEMEHTOB BELLHOM  OYHbIX CTAaBOK M T.4.), TaK:Ke noanexawmx dukca-
06CTaHOBKM M OTPa*KEHHbIE B COOTBETCTBYIOLLEM LMW B MPOTOKO/AX, HO NMOPOXKAAMOLLMX COBEPLLEH-
npoTtokone. MMeHHO «HeBepbasbHbIM» CNOCO- HO MHOWM BWUA A0KA3aTE/NIbCTB — MOKa3aHUA.
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INVESTIGATION REPORTS: PROBLEMS OF PROCEDURAL FORM AND VALUE OF EVIDENCE

ROSSINSKIY Sergey Borisovich — Doctor of Law, Professor of the Department of Criminal Procedure at the Kutafin
Moscow State Law University (MSAL)

s.rossinskiy@gmail.com

125993, Russia, Moscow, ul. Sadovaya-Kudrinskaya, 9

Abstract. The paper deals with certain problems of the theory and practice of recording investigation activities as a require-
ment arising from historical traditions of national court proceedings and the general principles of the continental (Romano-
Germanic) legal system. The author particularly emphasizes the legal significance of recording investigation activities as
an undeniable merit of the Russian model of preliminary investigation. By this mechanism it essentially benefits before the
relevant mechanisms applied in the Western countries, particularly in the United States of America.

The first part of the article deals with the doctrinal, regulatory and application-oriented aspects of the investigation reports
procedure. In particular, the author expresses skepticism about regulation of purely technical rules for recording investiga-
tive actions at the "high" legislative level. Such rules of investigative actions recording turn the federal law into a step-by-step
instruction for illiterate and uncultured Investigators. In addition, a new application-oriented technology is proposed to fa-
miliarize investigation participants with the contents of protocols. The technology is based on the maximum comfort regime
that is consistent with the legal value of the procedural form and that implies an adequate level of professionalism, legal
awareness and responsibility of investigative officers.
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The second part of the article deals with the evidential value of investigative protocols in establishing circumstances relevant
to a criminal case. Using the methodology of the previously formed concept of a "non-verbal" method of procedural cogni-
tion, taking into account the legal ambiguity of Art. 83 of the RF Code of Criminal Procedure , the author concludes that there
is a serious doctrinal and legislative error, namely, the violation of the logical uniformity of the results of various investigative
and other procedural actions. In the author's opinion, in some cases the evidence means a cognitive result, and in other cases
the protocol itself is the form of recording of that result.

In this regard, it is proposed to use unified methodological approaches both to the results of investigation activities and to
the relevant protocols. The author argues that the evidence provided by Art. 83 The RF Code of Criminal Procedure , should
henceforth be called the results of non-verbal investigative (judicial) actions.

Keywords: Evidence in a criminal case, pre-trial proceedings, testimony, legal culture of the investigator, protocol of
an investigative action, procedural cognition, investigation, criminal procedure proving, criminal procedure safeguards,
investigative actions.
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